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A BILL to amend and reenact 88 19.2-389, 19.2-392.02, 22.1-289.035 through 22.1-289.040, 22.1-296.1,
32.1-126.01, 32.1-162.9:1, 37.2-314, 37.2-408.1, 37.2-416, 37.2-506, 63.2-901.1, 63.2-1601.1,
63.2-1720, 63.2-1721, 63.2-1722, 63.2-1723, and 63.2-1726 of the Code of Virginia, relating to
barrier crimes.

Patrons Prior to Engrossment—Senators Edwards (By Request) and Morrissey
Referred to Committee on Rehabilitation and Social Services

Be it enacted by the General Assembly of Virginia:

1. That 88 19.2-389, 19.2-392.02, 22.1-289.035 through 22.1-289.040, 22.1-296.1, 32.1-126.01,
32.1-162.9:1, 37.2-314, 37.2-408.1, 37.2-416, 37.2-506, 63.2-901.1, 63.2-1601.1, 63.2-1720, 63.2-1721,
63.2-1722, 63.2-1723, and 63.2-1726 of the Code of Virginia are amended and reenacted as follows:

§19.2-389. Dissemination of criminal history record information.

A. Criminal history record information shall be disseminated, whether directly or through an
intermediary, only to:

1. Authorized officers or employees of crimina justice agencies, as defined by 8§ 9.1-101, for
purposes of the administration of criminal justice and the screening of an employment application or
review of employment by a criminal justice agency with respect to its own employees or applicants, and
dissemination to the Virginia Parole Board, pursuant to this subdivision, of such information on all
state-responsible inmates for the purpose of making parole determinations pursuant to subdivisions 1, 2,
4, and 6 of § 53.1-136 shall include collective dissemination by electronic means every 30 days. For
purposes of this subdivision, criminal history record information includes information sent to the Central
Crimina Records Exchange pursuant to 88 37.2-819 and 64.2-2014 when disseminated to any full-time
or part-time employee of the State Police, a police department or sheriff's office that is a part of or
administered by the Commonwealth or any political subdivision thereof, and who is responsible for the
prevention and detection of crime and the enforcement of the penal, traffic or highway laws of the
Commonwealth for the purposes of the administration of criminal justice;

2. Such other individuals and agencies that require criminal history record information to implement
a state or federal statute or executive order of the President of the United States or Governor that
expressly refers to criminal conduct and contains requirements or exclusions expressly based upon such
conduct, except that information concerning the arrest of an individual may not be disseminated to a
noncriminal justice agency or individua if an interval of one year has elapsed from the date of the
arrest and no disposition of the charge has been recorded and no active prosecution of the charge is
pending;

3. Individuals and agencies pursuant to a specific agreement with a criminal justice agency to provide
services required for the administration of criminal justice pursuant to that agreement which shall
specifically authorize access to data, limit the use of data to purposes for which given, and ensure the
security and confidentiality of the data;

4. Individuals and agencies for the express purpose of research, evauative, or statistical activities
pursuant to an agreement with a criminal justice agency that shall specifically authorize access to data,
limit the use of data to research, evaluative, or statistical purposes, and ensure the confidentiality and
security of the data;

5. Agencies of state or federal government that are authorized by state or federal statute or executive
order of the President of the United States or Governor to conduct investigations determining
employment suitability or eligibility for security clearances allowing access to classified information;

6. Individuals and agencies where authorized by court order or court rule;

7. Agencies of any political subdivision of the Commonwealth, public transportation companies
owned, operated or controlled by any political subdivision, and any public service corporation that
operates a public transit system owned by a loca government for the conduct of investigations of
applicants for employment, permit, or license whenever, in the interest of public welfare or safety, it is
necessary to determine under a duly enacted ordinance if the past criminal conduct of a person with a
conviction record would be compatible with the nature of the employment, permit, or license under
consideration;

7a. Commissions created pursuant to the Transportation District Act of 1964 (8 33.2-1900 et seq.) of
Title 33.2 and their contractors, for the conduct of investigations of individuals who have been offered a
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position of employment whenever, in the interest of public welfare or safety and as authorized in the
Transportation District Act of 1964, it is necessary to determine if the past criminal conduct of a person
with a conviction record would be compatible with the nature of the employment under consideration;

8. Public or private agencies when authorized or required by federal or state law or interstate
compact to investigate (i) applicants for foster or adoptive parenthood or (i) any individual, and the
adult members of that individua's household, with whom the agency is considering placing a child or
from whom the agency is considering removing a child due to abuse or neglect, on an emergency,
temporary, or permanent basis pursuant to 88 63.2-901.1 and 63.2-1505, subject to the restriction that
the data shall not be further disseminated to any party other than a federal or state authority or court as
may be required to comply with an express requirement of law;

9. To the extent permitted by federal law or regulation, public service companies as defined in
§ 56-1, for the conduct of investigations of applicants for employment when such employment involves
personal contact with the public or when past criminal conduct of an applicant would be incompatible
with the nature of the employment under consideration;

10. The appropriate authority for purposes of granting citizenship and for purposes of international
travel, including, but not limited to, issuing visas and passports;

11. A person requesting a copy of his own criminal history record information as defined in
§ 9.1-101 at his cost, except that criminal history record information shall be supplied at no charge to a
person who has applied to be a volunteer with (i) a Virginia affiliate of Big Brothers/Big Sisters of
America; (ii) a volunteer fire company; (iii) the Volunteer Emergency Families for Children; (iv) any
affiliate of Prevent Child Abuse, Virginia; (v) any Virginia affiliate of Compeer; or (vi) any board
member or any individual who has been offered membership on the board of a Crime Stoppers, Crime
Solvers or Crime Line program as defined in § 15.2-1713.1;

12. Administrators and board presidents of and applicants for licensure or registration as a child
welfare agency as defined in 8 63.2-100 for dissemination to the Commissioner of Socia Services
representative pursuant to § 63.2-1702 for the conduct of investigations with respect to employees of and
volunteers at such facilities, caretakers, and foster and adoptive parent applicants of private child-placing
agencies, pursuant to 88 63.2-1719, 63.2-1720, and 63.2-1721, subject to the restriction that the data
shall not be further disseminated by the facility or agency to any party other than the data subject, the
Commissioner of Social Services representative or a federal or state authority or court as may be
required to comply with an express requirement of law for such further dissemination; however, nothing
in this subdivision shall be construed to prohibit the Commissioner of Social Services representative
from issuing written certifications regarding the results of a background check that was conducted before
July 1, 2021, in accordance with subsection J | of §22.1-289.035 or § 22.1-289.039;

13. The school boards of the Commonwealth for the purpose of screening individuals who are
offered or who accept public school employment and those current school board employees for whom a
report of arrest has been made pursuant to § 19.2-83.1;

14. The Virginia Lottery for the conduct of investigations as set forth in the Virginia Lottery Law
(8 58.1-4000 et seq.) and casino gaming as set forth in Chapter 41 (8§ 58.1-4100 et seq.) of Title 58.1,
and the Department of Agriculture and Consumer Services for the conduct of investigations as set forth
in Article 1.1:1 (8 18.2-340.15 et seq.) of Chapter 8 of Title 18.2;

15. Licensed nursing homes, hospitals and home care organizations for the conduct of investigations
of applicants for compensated employment in licensed nursing homes pursuant to § 32.1-126.01, hospital
pharmacies pursuant to § 32.1-126.02, and home care organizations pursuant to § 32.1-162.9:1, subject to
the limitations set out in subsection E;

16. Licensed assisted living facilities and licensed adult day care centers for the conduct of
investigations of applicants for compensated employment in licensed assisted living facilities and
licensed adult day care centers pursuant to § 63.2-1720, subject to the limitations set out in subsection F;

17. The Virginia Alcoholic Beverage Control Authority for the conduct of investigations as set forth
in §4.1-103.1;

18. The State Board of Elections and authorized officers and employees thereof and general registrars
appointed pursuant to § 24.2-110 in the course of conducting necessary investigations with respect to
voter registration, limited to any record of felony convictions;

19. The Commissioner of Behavioral Health and Developmental Services for those individuals who
are committed to the custody of the Commissioner pursuant to 88 19.2-169.2, 19.2-169.6, 19.2-182.2,
19.2-182.3, 19.2-182.8, and 19.2-182.9 for the purpose of placement, evaluation, and treatment planning;

20. Any acohol safety action program certified by the Commission on the Virginia Alcohol Safety
Action Program for (i) interventions with first offenders under 8 18.2-251 or (ii) services to offenders
under § 18.2-51.4, 18.2-266, or 18.2-266.1;

21. Residential facilities for juveniles regulated or operated by the Department of Social Services, the
Department of Education, or the Department of Behavioral Health and Developmental Services for the
purpose of determining applicants fitness for employment or for providing volunteer or contractual
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services,

22. The Department of Behavioral Health and Developmental Services and facilities operated by the
Department for the purpose of determining an individual's fitness for employment pursuant to
departmental instructions;

23. Pursuant to § 22.1-296.3, the governing boards or administrators of private elementary or
secondary schools which are accredited pursuant to § 22.1-19 or a private organization coordinating such
records information on behalf of such governing boards or administrators pursuant to a written
agreement with the Department of State Police;

24. Public ingtitutions of higher education and nonprofit private institutions of higher education for
the purpose of screening individuals who are offered or accept employment;

25. Members of a threat assessment team established by a local school board pursuant to § 22.1-79.4,
by a public ingtitution of higher education pursuant to § 23.1-805, or by a private nonprofit institution of
higher education, for the purpose of assessing or intervening with an individual whose behavior may
present a threat to safety; however, no member of a threat assessment team shall redisclose any criminal
history record information obtained pursuant to this section or otherwise use any record of an individual
beyond the purpose that such disclosure was made to the threat assessment team;

26. Executive directors of community services boards or the personnel director serving the
community services board for the purpose of determining an individual's fitness for employment,
approval as a sponsored residential service provider, permission to enter into a shared living arrangement
with a person receiving medical assistance services pursuant to a waiver, or permission for any person
under contract with the community services board to serve in a direct care position on behalf of the
community services board pursuant to 88 37.2-506 and 37.2-607;

27. Executive directors of behavioral health authorities as defined in 8 37.2-600 for the purpose of
determining an individual's fitness for employment, approval as a sponsored residential service provider,
permission to enter into a shared living arrangement with a person receiving medical assistance services
pursuant to a waiver, or permission for any person under contract with the behavioral health authority to
serve in a direct care position on behalf of the behavioral health authority pursuant to 88§ 37.2-506 and
37.2-607;

28. The Commissioner of Social Services for the purpose of locating persons who owe child support
or who are alleged in a pending paternity proceeding to be a putative father, provided that only the
name, address, demographics and social security number of the data subject shall be released;

29. Authorized officers or directors of agencies licensed pursuant to Article 2 (8§ 37.2-403 et seq.) of
Chapter 4 of Title 37.2 by the Department of Behavioral Health and Developmental Services for the
purpose of determining if any applicant who accepts employment in any direct care position or requests
approval as a sponsored residential service provider, permission to enter into a shared living arrangement
with a person receiving medical assistance services pursuant to a waiver, or permission for any person
under contract with the provider to serve in a direct care position has been convicted of a crime that
affects his fitness to have responsibility for the safety and well-being of individuals with mental illness,
intellectual disability, or substance abuse pursuant to 88 37.2-416, 37.2-506, and 37.2-607;

30. The Commissioner of the Department of Motor Vehicles, for the purpose of evaluating applicants
for and holders of a motor carrier certificate or license subject to the provisions of Chapters 20
(8 46.2-2000 et seq.) and 21 (8 46.2-2100 et seq.) of Title 46.2;

31. The Chairman of the Senate Committee on the Judiciary or the Chairman of the House
Committee for Courts of Justice for the purpose of determining if any person being considered for
election to any judgeship has been convicted of a crime;

32. Heads of state agencies in which positions have been identified as sensitive for the purpose of
determining an individual's fitness for employment in positions designated as sensitive under Department
of Human Resource Management policies developed pursuant to § 2.2-1201.1;

33. The Office of the Attorney General, for al crimina justice activities otherwise permitted under
subdivision A 1 and for purposes of performing duties required by the Civil Commitment of Sexually
Violent Predators Act (8 37.2-900 et seq.);

34. Shipyards, to the extent permitted by federal law or regulation, engaged in the design,
construction, overhaul, or repair of nuclear vessels for the United States Navy, including their subsidiary
companies, for the conduct of investigations of applications for employment or for access to facilities,
by contractors, leased laborers, and other visitors,

35. Any employer of individuals whose employment requires that they enter the homes of others, for
the purpose of screening individuals who apply for, are offered, or have accepted such employment;

36. Public agencies when and as required by federal or state law to investigate (i) applicants as
providers of adult foster care and home-based services or (ii) any individual with whom the agency is
considering placing an adult on an emergency, temporary, or permanent basis pursuant to § 63.2-1601.1,
subject to the restriction that the data shall not be further disseminated by the agency to any party other
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than a federal or state authority or court as may be required to comply with an express requirement of
law for such further dissemination, subject to limitations set out in subsection G;

37. The Department of Medical Assistance Services, or its designee, for the purpose of screening
individuals who, through contracts, subcontracts, or direct employment, volunteer, apply for, are offered,
or have accepted a position related to the provision of transportation services to enrollees in the
Medicaid Program or the Family Access to Medical Insurance Security (FAMIS) Program, or any other
program administered by the Department of Medical Assistance Services;

38. The State Corporation Commission for the purpose of investigating individuals who are current
or proposed members, senior officers, directors, and principals of an applicant or person licensed under
Chapter 16 (8§ 6.2-1600 et seq.), Chapter 19 (8 6.2-1900 et seq.), or Chapter 26 (8 6.2-2600 et seq.) of
Title 6.2. Notwithstanding any other provision of law, if an application is denied based in whole or in
part on information obtained from the Centra Criminal Records Exchange pursuant to Chapter 16, 19,
or 26 of Title 6.2, the Commissioner of Financial Institutions or his designee may disclose such
information to the applicant or its designee;

39. The Department of Professional and Occupational Regulation for the purpose of investigating
individuals for initial licensure pursuant to § 54.1-2106.1;

40. The Department for Aging and Rehabilitative Services and the Department for the Blind and
Vision Impaired for the purpose of evaluating an individual's fitness for various types of employment
and for the purpose of delivering comprehensive vocational rehabilitation services pursuant to Article 11
(851.5-170 et seq.) of Chapter 14 of Title 51.5 that will assist the individual in obtaining employment;

41. Bail bondsmen, in accordance with the provisions of § 19.2-120;

42. The State Treasurer for the purpose of determining whether a person receiving compensation for
wrongful incarceration meets the conditions for continued compensation under § 8.01-195.12;

43. The Department of Education or its agents or designees for the purpose of screening individuals
seeking to enter into a contract with the Department of Education or its agents or designees for the
provision of child care services for which child care subsidy payments may be provided;

44. The Department of Juvenile Justice to investigate any parent, guardian, or other adult members of
a juvenile's household when completing a predispositional or postdispositional report required by
§16.1-273 or a Board of Juvenile Justice regulation promulgated pursuant to § 16.1-233;

45. The State Corporation Commission, for the purpose of screening applicants for insurance
licensure under Chapter 18 (8 38.2-1800 et seq.) of Title 38.2;

46. Administrators and board presidents of and applicants for licensure or registration as a child day
program or family day system, as such terms are defined in § 22.1-289.02, for dissemination to the
Superintendent of Public Instruction's representative pursuant to 8§ 22.1-289.013 for the conduct of
investigations with respect to employees of and volunteers at such facilities pursuant to 8§ 22.1-289.034
through 22.1-289.037, subject to the restriction that the data shall not be further disseminated by the
facility or agency to any party other than the data subject, the Superintendent of Public Instruction's
representative, or a federal or state authority or court as may be required to comply with an express
requirement of law for such further dissemination; however, nothing in this subdivision shal be
construed to prohibit the Superintendent of Public Instruction's representative from issuing written
certifications regarding the results of prior background checks in accordance with subsection J | of
§22.1-289.035 or § 22.1-289.039; and

47. The Department of Health for the purpose of determining whether an individual has been
convicted of a barrier crime as defined in 8 19.2-392.02 or for the purpose of conducting an
investigation pursuant to the provisions of the Department of Health's waiver process for individuals
who have been convicted of a barrier crime and who are seeking employment opportunities; and

48. Other entities as otherwise provided by law.

Upon an ex parte motion of a defendant in a felony case and upon the showing that the records
requested may be relevant to such case, the court shall enter an order requiring the Central Criminal
Records Exchange to furnish the defendant, as soon as practicable, copies of any records of persons
designated in the order on whom a report has been made under the provisions of this chapter.

Notwithstanding any other provision of this chapter to the contrary, upon a written request sworn to
before an officer authorized to take acknowledgments, the Central Criminal Records Exchange, or the
criminal justice agency in cases of offenses not required to be reported to the Exchange, shall furnish a
copy of conviction data covering the person named in the request to the person making the request;
however, such person on whom the data is being obtained shall consent in writing, under oath, to the
making of such request. A person receiving a copy of his own conviction data may utilize or further
disseminate that data as he deems appropriate. In the event no conviction data is maintained on the data
subject, the person making the request shall be furnished at his cost a certification to that effect.

B. Use of crimina history record information disseminated to noncriminal justice agencies under this
section shall be limited to the purposes for which it was given and may not be disseminated further,
except as otherwise provided in subdivision A 46.
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C. No criminal justice agency or person shall confirm the existence or nonexistence of criminal
history record information for employment or licensing inquiries except as provided by law.

D. Criminal justice agencies shall establish procedures to query the Central Criminal Records
Exchange prior to dissemination of any criminal history record information on offenses required to be
reported to the Central Criminal Records Exchange to ensure that the most up-to-date disposition data is
being used. Inquiries of the Exchange shall be made prior to any dissemination except in those cases
where time is of the essence and the normal response time of the Exchange would exceed the necessary
time period. A crimina justice agency to whom a request has been made for the dissemination of
crimina history record information that is required to be reported to the Central Crimina Records
Exchange may direct the inquirer to the Central Criminal Records Exchange for such dissemination.
Dissemination of information regarding offenses not required to be reported to the Exchange shall be
made by the criminal justice agency maintaining the record as required by 8§ 15.2-1722.

E. Crimina history information provided to licensed nursing homes, hospitals and to home care
organizations pursuant to subdivision A 15 shall be limited to the convictions on file with the Exchange
for any offense specified in 8§ 32.1-126.01, 32.1-126.02, and 32.1-162.9:1.

F. Criminal history information provided to licensed assisted living facilities and licensed adult day
care centers pursuant to subdivision A 16 shall be limited to the convictions on file with the Exchange
for any offense specified in § 63.2-1720.

G. Criminal history information provided to public agencies pursuant to subdivision A 36 shall be
limited to the convictions on file with the Exchange for any offense set forth in clause (i) of the
definition of barrier crime in § 19.2-392.02.

H. Upon receipt of a written request from an employer or prospective employer, the Central Criminal
Records Exchange, or the criminal justice agency in cases of offenses not required to be reported to the
Exchange, shall furnish at the employer's cost a copy of conviction data covering the person named in
the request to the employer or prospective employer making the request, provided that the person on
whom the data is being obtained has consented in writing to the making of such request and has
presented a photo-identification to the employer or prospective employer. In the event no conviction data
is maintained on the person named in the request, the requesting employer or prospective employer shall
be furnished at his cost a certification to that effect. The criminal history record search shall be
conducted on forms provided by the Exchange.

I. Nothing in this section shall preclude the dissemination of a person's criminal history record
information pursuant to the rules of court for abtaining discovery or for review by the court.

§ 19.2-392.02. National criminal background checks by businesses and organizations regarding
employees or volunteers providing care to children or the elderly or disabled.

A. For purposes of this section:

"Barrier crime" means (i) a feleny violation of §16.1-253.2; any violation of § 18.2-31, 18.2-32,
18.2-32.1, 18.2-32.2, 18.2-33, 18.2-35, 18.2-36, 18.2-36.1, 18.2-36.2, 18.2-41, or 18.2-42; any
%@%d%%%q%aﬂy%ﬁeﬁ§ 18.2-46.5, 18.2-46.6,
or 18.2-46.7; any wiolation of sdbsection A o B of §-18.2-47; any violaten of 8§ 18.2-48, 18.2-49, or
18.2-50.3; any wiolation of 8, 18.2-51, 18.2-51.1, 18.2-51.2, 182 51.3, 18.2-51.4, 18.2-51.5, 18.2-51.6,
18.2-52, 18.2-52.1, 18.2-53, 18.2-53.1, 18.2-54.1, 18.2-54.2, 18.2-55, 18.2-55.1, 18.2-56; 18.2-56.1,
18.2-56.2, 18:2-574 182-57.0%1 1825702, 18.2-57.2, 18.2-58, 18.2-58.1, 18.2-59, 18.2-60; or any
wet&mneilSZGOl—anyteLenywe%neﬁ%erls%@Many%enef§ 18.2-61,
18.2-63, 18.2-64.1, 18.2-64.2, 18.2-67.1, 18.2-67.2, 18.2-67.3, 18.2-67.4, 18.2-67.4:1, 18.2-67.4:2,
18.2-67.5, 18.2-67.5:1, 18.2-67.5:2, 18.2-67.5:3, 18.2-77, 18.2-79, 18.2-80, 18.2-81, 18.2-82, 18.2-83,
18.2-84, 18.2-85, 18.2-86, 18.2-87, 18:2-8+1; or 18:2-88; any felony violation of §8-182-279; 18:2-280;
18:2-281, 182-282. 18.2-2821. 182-286.1, or 18.2-287.2: any wviolation eof § 18.2-289, 18.2-290,
18.2-300, 18.2-308.4, or 18.2-314; any felony violation of §-18.2-346.01; 18.2-348; or 18.2-349; any
\Aet&mnef§ 18.2-355, 18.2-356, 18.2-357, or 18.2-357.1; any violation of subsection B of §18.2-361;
ay wiokaten of 8 18.2- 366, 18.2- 369, 18.2-370, 18.2-370.1, 18.2-370.2, 18.2-370.3, 18.2-370.4,
18.2-370.5, 18.2-370.6, 18.2-371.1, 18.2-374.1, 18.2-374.1:1, 18.2-374.3, 18.2-374.4, 18.2-379,
18.2-386.1, or 1823862—3nytdenywetaﬂenef§—l&24@59r18—2—49€»anywetat+enef§ 18.2-408,
18.2-413, 18.2-414, 18.2-423, 18.2-423.01, 18.2-423.1, 18.2-423.2, 18.2-433.2, 18.2-472.1, 18.2-474.1,
18.2-477, 18.2-477.1, 18.2-477.2, 18.2-478, 18.2-479, 18.2-480, 18.2-481, 18.2-484, 18.2-485, 37.2-917,
or 53.1-203; any violation of subsection A or B of § 18.2-47; any violation of subsection B of
§ 18.2-361; any felony violation of 8§ 16.1-253.2, 18.2-46.2, 18.2-46.3, 18.2-46.3:1, 18.2-46.3:3,
18.2-56.1, 18.2-57, 18.2-57.02, 18.2-60, 18.2-60.3, 18.2-60.4, 18.2-279, 18.2-280, 18.2-281, 18.2-282,
18.2-282.1, 18.2-286.1, [ 48:2-287 18.2-287.2 ]| , 18.2-346.01, 18.2-348, 18.2-349, 18.2-405, or
18.2-406; or any substantially similar offense under the laws of another jurisdiction; (ii) any violation of
§ 18.2-89, 18.2-90, 18.2-91, 18.2-92, 18.2-93, or 18.2-94 or any substantially similar offense under the
laws of ancther jurisdiction; (iii) any felony violation of § 4.1-1101, 18.2-248, 18.2-248.01, 18.2-248.02,
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18.2-248.03, 18.2-248.1, 18.2-248.5, 18.2-251.2, 18.2-251.3, 18.2-255, 18.2-255.2, 18.2-258,
18.2-258.02, 18.2-258.1, or 18.2-258.2 or any substantially similar offense under the laws of another
jurisdiction; (iv) any felony violation of § 18.2-250 or any substantialy similar offense under the laws of
another jurisdiction; (v) any offense set forth in § 9.1-902 that results in the person's requirement to
register with the Sex Offender and Crimes Against Minors Registry pursuant to § 9.1-901, including any
finding that a person is not guilty by reason of insanity in accordance with Chapter 11.1 (8 19.2-182.2 et
seq.) of Title 19.2 of an offense set forth in § 9.1-902 that results in the person's requirement to register
with the Sex Offender and Crimes Against Minors Registry pursuant to § 9.1-901; any substantially
similar offense under the laws of another jurisdiction; or any offense for which registration in a sex
offender and crimes against minors registry is required under the laws of the jurisdiction where the
offender was convicted; or (vi) any other felony not included in clause (i), (ii), (iii), (iv), or (v) unless
five years have elapsed from the date of the conviction.

"Barrier crime information” means the following facts concerning a person who has been arrested for,
or has been convicted of, a barrier crime, regardless of whether the person was a juvenile or adult at the
time of the arrest or conviction: full name, race, sex, date of birth, height, weight, fingerprints, a brief
description of the barrier crime or offenses for which the person has been arrested or has been
convicted, the disposition of the charge, and any other information that may be useful in identifying
persons arrested for or convicted of a barrier crime.

"Care" means the provision of care, treatment, education, training, instruction, supervision, or
recreation to children or the elderly or disabled.

"Department” means the Department of State Police.

"Employed by" means any person who is employed by, volunteers for, seeks to be employed by, or
seeks to volunteer for a qualified entity.

"Identification document” means a document made or issued by or under the authority of the United
States government, a state, a political subdivision of a state, a foreign government, political subdivision
of a foreign government, an international governmental or an international quasi-governmental
organization that, when completed with information concerning a particular individual, is of a type
intended or commonly accepted for the purpose of identification of individuals.

"Provider" means a person who (i) is employed by a qualified entity and has, seeks to have, or may
have unsupervised access to a child or to an elderly or disabled person to whom the qualified entity
provides care; (ii) is a volunteer of a qualified entity and has, seeks to have, or may have unsupervised
access to a child to whom the qualified entity provides care; or (iii) owns, operates, or seeks to own or
operate a qualified entity.

"Qualified entity" means a business or organization that provides care to children or the elderly or
disabled, whether governmental, private, for profit, nonprofit, or voluntary, except organizations exempt
pursuant to subdivision A 7 of §22.1-289.030.

B. A quaified entity may request the Department of State Police to conduct a national criminal
background check on any provider who is employed by such entity. No qualified entity may request a
national criminal background check on a provider until such provider has:

1. Been fingerprinted; and

2. Completed and signed a statement, furnished by the entity, that includes (i) his name, address, and
date of birth as it appears on a valid identification document; (ii) a disclosure of whether or not the
provider has ever been convicted of or is the subject of pending charges for a criminal offense within or
outside the Commonwealth, and if the provider has been convicted of a crime, a description of the crime
and the particulars of the conviction; (iii) a notice to the provider that the entity may request a
background check; (iv) a notice to the provider that he is entitled to obtain a copy of any background
check report, to challenge the accuracy and completeness of any information contained in any such
report, and to obtain a prompt determination as to the validity of such chalenge before a fina
determination is made by the Department; and (v) a notice to the provider that prior to the completion
of the background check the qualified entity may choose to deny the provider unsupervised access to
children or the elderly or disabled for whom the qualified entity provides care.

C. Upon receipt of (i) a qualified entity's written request to conduct a background check on a
provider, (ii) the provider's fingerprints, and (iii) a completed, signed statement as described in
subsection B, the Department shall make a determination whether the provider has been convicted of or
is the subject of charges of a barrier crime. To conduct its determination regarding the provider's barrier
crime information, the Department shall access the national crimina history background check system,
which is maintained by the Federal Bureau of Investigation and is based on fingerprints and other
methods of identification, and shall access the Central Criminal Records Exchange maintained by the
Department. If the Department receives a background report lacking disposition data, the Department
shall conduct research in whatever state and local recordkeeping systems are available in order to obtain
complete data. The Department shall make reasonable efforts to respond to a qualified entity's inquiry
within 15 business days.
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D. Any background check conducted pursuant to this section for a provider employed by a private
entity shall be screened by the Department of State Pelice. If the provider has been convicted of or is
under indictment for a barrier crime, the qualified entity shall be notified that the provider is net
qualified to work or volunteer in a pesition that invelves unsupervised access to children or the elderly
or disabled of such conviction or indictment.

E. Any background check conducted pursuant to this section for a provider employed by a
governmental entity shall be provided to that entity.

F. In the case of a provider who desires to volunteer at a qualified entity and who is subject to a
national criminal background check, the Department and the Federal Bureau of Investigation may each
charge the provider the lesser of $18 or the actual cost to the entity of the background check conducted
with the fingerprints.

G. The failure to request a criminal background check pursuant to subsection B shall not be
considered negligence per se in any civil action.

H. The State Board of Behavioral Health and Developmental Services, the Board of Education, the
Sate Board of Health, and the State Board of Social Services shall each adopt regulations that develop
and implement a waiver process for individuals who have been convicted of a barrier crime pursuant to
subsection A and who serve in a position or seek to serve in a position with any qualified entity subject
to the regulations of the board. The regulations setting out the process by which a barrier crime may be
waived shall include the following information: (i) if applicable, which barrier crimes are €eligible to be
waived; (ii) whether there is a requirement regarding how much time has elapsed since the conviction;
(iii) if an individual is granted a waiver, procedures governing how such information shall be
documented within the individual's record of employment or volunteer service and disseminated to the
individual and appropriate persons with the Department of Behavioral Health and Developmental
Services, Education, Health, or Social Services, as may be appropriate; (iv) criteria used to review an
individual's waiver; and (v) any other factors the board deems necessary for consideration. The
Departments of Behavioral Health and Developmental Services, Education, Health, and Social Services
shall each publish information about the agency's waiver process in an easily accessible format on a
website maintained by the department. If an individual is granted a waiver, the department that granted
such waiver shall notify the Department no later than 10 business days after the department has issued
to such individual in writing the decision about the waiver. If an individual granted a waiver pursuant
to this section is convicted of a separate and subsequent barrier crime after receiving such waiver, he
shall notify the department of such conviction no later than 10 business days after conviction. Any
subsequent conviction of a barrier crime shall require a separate waiver. A waiver granted to an
individual by one department shall not be transferrable to a position under another department, but
proof of receipt of a waiver from one department shall be considered positively by another department
when reviewing an application for a waiver. Upon request, a department shall assist an individual with
submitting proof of receipt of a waiver by the department in a timely manner when such individual is
applying for a waiver from another department. If an individual's application for a waiver is denied, the
department shall state the basis for denial in writing and provide such explanation to the individual.

If an individual applies for and is denied a waiver pursuant to this subsection, he may request an
informal fact-finding proceeding pursuant to 8 2.2-4019. If an individual does not request such
proceeding, the initial denial of the waiver becomes final after 30 days. If an individual remains
aggrieved by a case decision after an informal fact-finding proceeding, he may seek review of the case
decision in accordance with Article 5 (8§ 2.2-4025 et seq.) of the Administrative Process Act. An
individual who remains aggrieved by (i) an initial denial of a waiver after 30 days, (ii) an informal
fact-finding decision, or (iii) by a court decision, may reapply for a waiver from the department that
denied his waiver application upon a showing that there has been a material change in circumstances,
as that term is defined by each board in its regulations.

I. If an individual is granted a waiver pursuant to subsection H, no business screening service as
defined in § 19.2-392.16 shall disseminate information regarding the barrier crime conviction that was
the subject of such waiver unless a business screening service indicates clearly that a waiver was
granted by any of the state boards listed in subsection H. Any business screening service that violates
this subsection shall be subject to the penalty provisions in subsection G of § 19.2-392.16.

J. If an individual is granted a waiver pursuant to subsection H, a qualified entity shall not
discharge or in any other manner discriminate against an individual for any reason concerning solely a
conviction of a barrier crime that was subject to a waiver. Any individual who is discharged or in any
other manner discriminated against in a manner prohibited by this subsection may initiate a claim
against such qualified entity for not more than 12 months of lost wages, plus costs and reasonable
attorney fees.

K. Except for (i) an application cover sheet containing only the name of the applicant, the date the
application was submitted to the Department of Behavioral Health and Developmental Services,
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Education, Health, or Social Services, and, if applicable, the position for which the individual is
applying or has applied and (ii) whether such waiver has been granted or denied or if such application
is pending, an individual's application for a waiver, any documents related to such application, and any
written basis for a decision about such waiver shall be exempt from the provisions of the Virginia
Freedom of Information Act (8 2.2-3700 et seq.), shall be considered confidential, and shall not be
disclosed unless specifically authorized by another provision of law, except that access shall not be
denied to the person who is subject thereof.

§ 22.1-289.035. Licensed child day centers, family day homes, and family day systems;
employment for compensation or use as volunteers of persons convicted of or found to have
committed certain offenses prohibited; national background check required; penalty.

A. No child day center, family day home, or family day system licensed in accordance with the
provisions of this chapter, child day center exempt from licensure pursuant to § 22.1-289.031, registered
family day home, family day home approved by a family day system, or child day center, family day
home, or child day program that enters into a contract with the Department or its agents or designees to
provide child care services funded by the Child Care and Development Block Grant shall hire for
compensated employment, continue to employ, or permit to serve as a volunteer who will be alone with,
in control of, or supervising children any person who (i) has been convicted of any barrier crime as
defined in § 19.2-392.02 or (ii) is the subject of a founded complaint of child abuse or neglect within or
outside the Commonwealth. However, the Board shall adopt regulations that establish a waiver process
pursuant to subsection H of § 19.2-392.02 whereby persons may apply for employment despite
convictions of offenses set forth in the definition of barrier crime in § 19.2-392.02. If a waiver is
granted pursuant to such waiver process, the provisions of subsections | and J of § 19.2-392.02 shall
apply. All waiver applications shall be subject to the provisions of subsection K of § 19.2-392.02. All
applicants for employment, employees, applicants to serve as volunteers, and volunteers shall undergo a
background check in accordance with subsection B prior to employment or beginning to serve as a
volunteer and every five years thereafter.

B. Any individual required to undergo a background check in accordance with subsection A shall:

1. Provide a sworn statement or affirmation disclosing whether he has ever been convicted of or is
the subject of pending charges for any offense within or outside the Commonwealth and whether he has
been the subject of a founded complaint of child abuse or neglect within or outside the Commonwealth;

2. Submit to fingerprinting and provide personal descriptive information described in subdivision B 2
of §19.2-392.02;

3. Authorize the child day center, family day home, or family day system described in subsection A
to obtain a copy of the results of a search of the central registry maintained pursuant to § 63.2-1515 for
any founded complaint of child abuse or neglect against him; and

4. Authorize the child day center, family day home, or family day system described in subsection A
to obtain a copy of the results of a criminal history record information check, a sex offender registry
check, and a search of the child abuse and neglect registry or equivaent registry from any state in
which the individual has resided in the preceding five years.

The applicant's fingerprints and personal descriptive information obtained pursuant to subdivision 2
shall be forwarded by the Department or its designee or, in the case of a child day program operated by
a local government, may be forwarded by the local law-enforcement agency through the Central
Criminal Records Exchange to the Federal Bureau of Investigation for the purpose of obtaining national
criminal history record information regarding such applicant. Upon receipt of an applicant's record or
notification that no record exists, the Central Criminal Records Exchange shall forward the information
to the Department or its designee, and the Department or its designee shall report to the child day center
or family day home whether the applicant is €igible to have responsibility for the safety and well-being
of children. In cases in which the record forwarded to the Department or its designee is lacking
disposition data, the Department or its designee shall conduct research in whatever state and local
recordkeeping systems are available in order to obtain complete data before reporting to the child day
center, family day home, or family day system.

C. The child day center, family day home, or family day system described in subsection A shall
inform every individual required to undergo a background check pursuant to this section that he is
entitted to obtain a copy of any background check report and to challenge the accuracy and
completeness of any such report and obtain a prompt resolution before a final determination is made of
the individual's eligibility to have responsibility for the safety and well-being of children.

D. Any person making a materially false statement regarding the sworn statement or affirmation
provided pursuant to subdivision B 1 is guilty of a Class 1 misdemeanor.

E. Further dissemination of the background check information is prohibited (i) other than to the
Superintendent's representative or a federal or state authority or court as may be required to comply with
an express requirement of law for such further dissemination or (ii) except as provided in subsection J.

F. A person who complies in good faith with the provisions of this section shall not be liable for any
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civil damages for any act or omission in the performance of duties under this section unless the act or
omission was the result of gross negligence or willful misconduct.

G. Netwithstanding the provisions of subsection A; a child day center may hire for compensated
amployment persans whe have been convicted of net moere than epe misdemeanor offense wnder
§-18:2-57 or any substantrally simiar offense under the laws of another jurisdiction; H 10 years have

following the conviction; unless the person committed such offense while employed in a child
day center or the ebject of the offense was a miner

H-: Fees charged for the processing and administration of background checks pursuant to this section
shall not exceed the actual cost to the state or the local law-enforcement agency of such processing and
administration.

+ H. Any individual required to undergo a background check pursuant to subsection A who is (i)
convicted of any barrier crime as defined in § 19.2-392.02 or (ii) found to be the subject of a founded
complaint of child abuse or neglect within or outside of the Commonwealth shall notify the child day
center, family day home, or family day system described in subsection A of such conviction or finding.

J |. Notwithstanding the provisions of subsection A, a background check shall not be required for
any individua who has completed a background check under the provisions of this section within the
previous five years, provided that (i) such background check was conducted after July 1, 2017; (ii) the
results of such background check indicated that the individual had not been convicted of any barrier
crime as defined in § 19.2-392.02 and was not the subject of a founded complaint of child abuse or
neglect within or outside the Commonwealth; and (iii) the individua is currently or has been, within the
previous 180 days, employed by or a volunteer at a child day center, family day home, family day
system, or child day program described in subsection A. Prior to hiring or allowing to volunteer any
individual required to undergo a background check pursuant to subsection A without the completion of a
background check under the provisions of subsection B, the child day center, family day home, family
day system, or child day program shall, upon the individual's written consent, obtain written certification
from the Department or its designee that such individua satisfies all requirements set forth in this
subsection and is digible to serve as an employee or volunteer. If the individual meets all requirements
set forth in this subsection and is eligible to serve as an employee or volunteer at the child day center,
family day home, family day system, or child day program, the written certification shall also state the
next date by which another background check for such person shal be completed in accordance with
subsection B. Such written certifications shall not reveal the nature of any disqualifying barrier crime or
founded complaint of child abuse or neglect or any other information about the individual.

§ 22.1-289.036. Background check upon application for licensure, registration, or approval as
child day center, family day home, or family day system; penalty.

A. Every (i) applicant for licensure as a child day center, family day home, or family day system,
registration as a family day home, or approval as a family day home by a family day system; (ii) agent
of an applicant for licensure as a child day center, family day home, or family day system, registration
as a family day home, or approval as a family day home by a family day system at the time of
application who is or will be involved in the day-to-day operations of the child day center, family day
home, or family day system or who is or will be alone with, in control of, or supervising one or more
of the children; and (iii) adult living in such child day center or family day home shall undergo a
background check in accordance with subsection B prior to issuance of a license as a child day center,
family day home, or family day system, registration as a family day home, or approva as a family day
home by a family day system and every five years thereafter.

B. Every person required to undergo a background check pursuant to subsection A shall:

1. Provide a sworn statement or affirmation disclosing whether he has ever been convicted of or is
the subject of any pending criminal charges for any offense within or outside the Commonwealth and
whether or not he has been the subject of a founded complaint of child abuse or neglect within or
outside the Commonweadlth;

2. Submit to fingerprinting and provide personal descriptive information described in subdivision B 2
of §19.2-392.02;

3. Authorize the child day center, family day home, or family day system specified in subsection A
to obtain a copy of the results of a search of the central registry maintained pursuant to 8§ 63.2-1515 for
any founded complaint of child abuse or neglect against him; and

4. Authorize the child day center, family day home, or family day system described in subsection A
to obtain a copy of the results of a crimina history record information check, a sex offender registry
check, and a search of the child abuse and neglect registry or equivalent registry from any state in
which the individual has resided in the preceding five years.

Fingerprints and personal descriptive information obtained pursuant to subdivision 2 shall be
forwarded by the Department or its designee or, in the case of a child day program operated by a local
government, may be forwarded by the local law-enforcement agency through the Central Criminal
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Records Exchange to the Federal Bureau of Investigation for the purpose of obtaining nationa criminal
history record information regarding the individual. Upon receipt of an individual's record or notification
that no record exists, the Central Criminal Records Exchange shall forward the information to the
Department or its designee. The Department or its designee shall report to the child day center, family
day home, or family day system described in subsection A as to whether the individua is eligible to
have responsibility for the safety and well-being of children. In cases in which the record forwarded to
the Department or its designee is lacking disposition data, the Department or its designee shall conduct
research in whatever state and local recordkeeping systems are available in order to obtain complete
data.

C. If any person specified in subsection A required to have a background check (i) has been
convicted of any barrier crime as defined in § 19.2-392.02 or (ii) is the subject of a founded complaint
of child abuse or neglect within or outside the Commonwealth, and such person has not been (a)
granted a waiver by the Superintendent pursuant to § 22.1-289.038 or (b) granted a waiver pursuant to
subsection A of § 22.1-289.035, no license as a child day center, family day home, or family day system
or registration as a family day home shall be granted by the Superintendent and no approval as a family
day home shall be granted by the family day system.

D. Information from a search of the central registry maintained pursuant to § 63.2-1515 and any
child abuse and neglect registry or equivalent registry maintained by any other state in which the
applicant, agent, or adult has resided in the preceding five years, authorized in accordance with
subdivision B 3, shall be obtained prior to issuance of a license as a child day center, family day home,
or family day system, registration as a family day home, or approva as a family day home by a family
day system.

E. No person specified in subsection A shall be involved in the day-to-day operations of the child
day center, family day home, or family day system, or shall be alone with, in control of, or supervising
one or more children, without first having completed any required background check pursuant to
subsection B.

F. Any person making a materially fase statement regarding the sworn statement or affirmation
provided pursuant to subdivision B 1 is guilty of a Class 1 misdemeanor.

G. If an individua is denied licensure, registration, or approval because of information from the
central registry or any child abuse and neglect registry or equivalent registry maintained by any other
state, or convictions appearing on his crimina history record, the Superintendent shall provide a copy of
the information obtained from the central registry, any child abuse and neglect registry or equivalent
registry maintained by any other state, or the Central Criminal Records Exchange to the individual.

H. Further dissemination of the background check information is prohibited other than to the
Superintendent's representative or a federal or state authority or court as may be required to comply with
an express requirement of law for such further dissemination.

I. Fees charged for the processing and administration of background checks pursuant to this section
shall not exceed the actua cost to the state or the local law-enforcement agency of such processing and
administration.

J. For the purposes of this section, "agent" means a person who is authorized to act on behalf of the
applicant or licensee.

§ 22.1-289.037. Revocation or denial of renewal based on background checks; failure to obtain
background check.

A. The Superintendent may revoke or deny renewal of a license or registration of a child day
program or family day system, and a family day system may revoke the approval of a family day home,
if the child day program, family day system, or approved family day home has knowledge that a person
specified in § 22.1-289.035 or 22.1-289.036 required to have a background check (i) has been convicted
of any barrier crime as defined in § 19.2-392.02 or (ii) is the subject of a founded complaint of child
abuse or neglect within or outside the Commonwealth, and such person has not been (a) granted a
waiver by the Superintendent pursuant to § 22.1-289.038 or is net subject to the exceptions i subsection
G (b) granted a waiver pursuant to subsection A of 8§ 22.1-289.035, and the agency or home refuses to
separate such person from employment or service or allows the household member to continue to reside
in the home.

B. Failure to obtain background checks pursuant to 88 22.1-289.035 and 22.1-289.036 shall be
grounds for denial, revocation, or termination of a license, registration, or approval or any contract with
the Department or its agents or designees or a local department of socia services to provide child care
services to clients of the Department or its agents or designees or the local department of social services.
No violation shall occur if the family day system, family day home, or child day center has applied for
the background check timely and it has not been obtained due to administrative delay. The provisions of
this section shall be enforced by the Department.

§22.1-289.038. Child day programs and family day systems; criminal conviction and waiver.

A. Any person who seeks to operate, volunteer, or work at a child day program or family day system
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and who is disqualified because of a criminal conviction or a crimina conviction in the background
check of any other adult living in a family day home regulated by the Department, pursuant to
§ 22.1-289.035, 22.1-289.036, or 22.1-289.039, and such person has not received a waiver pursuant to
subsection A of § 22.1-289.035, he may apply in writing for a waiver from the Superintendent. The
Superintendent may grant a waiver if the Superintendent determines that (i) the person is of good moral
character and reputatlon and (ii) the waiver would not adversely affect the safety and well-being of
children in the person's care. Fhe Superintendent shall not grant a waiver to any person who has been
convicted of any barrier crime as defined in §-19.2-392.02. However; the Superintendent may grant a
waiver to a family day home licensed or registered by the Department if any other adult Hving in the
home of the applicant or provider has been convicted of net more than one misdemeanor offense under
§-18.2-57 or 182542 or any substantially simbar oHense wnder the laws of another purisdiction;
provided that (a) five years have elapsed following the conviction and (b) the Department has conducted
a home study that includes; but is not limited to; (1) an assessment of the safety of children placed in
the home and (2) a determination that the offender is now a person of good moral character and
reputation: Fhe waiver shall not be granted if the adult living in the home is an assistant or substitute
provider or if such adult has been convicted of a misdemeanor offense under both 55-1822-57 and
18:2-57-2; or any substantially similar offense under the laws of another jurisdiction: Any waiver granted
under this section shall be available for inspection by the public. The child day program or family day
system shall notify in writing every parent and guardian of the children in its care of any waiver granted
for its operators, employees, or volunteers. Waivers for any barrier crime as defined in § 19.2-392.02
are regulated by subsection A of § 22.1-289.035.

B. The Board shall adopt regulations to implement the provisions of this section.

§ 22.1-289.039. Records check by unlicensed child day center; penalty.

Any child day center that is exempt from licensure pursuant to § 22.1-289.031 shall require all
applicants for employment, employees, applicants to serve as volunteers, and volunteers and any other
person who is expected to be alone with one or more children enrolled in the child day center to obtain
a background check in accordance with § 22.1-289.035. A child day center that is exempt from licensure
pursuant to § 22.1-289.031 shall refuse employment or service to any person who (i) has been convicted
of any barrier crime as defined in 8 19.2-392.02 unless such person has been granted a waiver pursuant
to subsection A of § 22.1-289.035 or (ii) is the subject of a founded complaint of child abuse or neglect
within or outside the Commonwealth. The foregoing provisions shall not apply to a parent or guardian
who may be left aone with his own child. For purposes of this section, convictions shall include prior
adult convictions and juvenile convictions or adjudications of delinquency based on a crime that would
have been a felony if committed by an adult within or outside the Commonwealth. Further dissemination
of the information provided to the facility is prohibited, except as otherwise provided in subsection J |
of §22.1-289.035.

§ 22.1-289.040. Child day centers and family day homes receiving federal, state, or local child
care funds; eligibility requirements.

A. Whenever any child day center or family day home that has not met the requirements of
8§ 22.1-289.035, 22.1-289.036, and 22.1-289.039 applies to enter into a contract with the Department or
its agents or designees to provide child care services to clients of the Department or its agents or
designees, the Department or its agents or designees shall require a background check, at the time of
application to enter into a contract and every five years thereafter, of (i) the applicant; any agents
involved in the day-to-day operation; all agents who are alone with, in control of, or supervising one or
more of the children; and any other adult living in a family day home pursuant to § 22.1-289.036; and
(i) all applicants for employment, employees, applicants to serve as volunteers, and volunteers pursuant
to § 22.1-289.035. The child day center or family day home shall not be permitted to enter into a
contract with the Department or its agents or designees for child care services when an applicant; any
employee; a prospective employee; a volunteer, an agent involved in the day-to-day operation; an agent
alone with, in control of, or supervising one or more children; or any other adult living in a family day
home 1) (a) has been convicted of any barrier crime as defined in § 19.2-392.02 unless such applicant,
employee, prospective employee, volunteer, agent involved in the day-to-day operation, agent alone with,
in control of, or supervising one or more children, or any other adult living in a family day home has
been granted a waiver pursuant to subsection A of § 22.1-289.035 or {#} (b) is the subject of a founded
complaint of child abuse or neglect within or outside the Commonwealth. Further dissemination of the
information provided to the facility, beyond dissemination to the Department or its agents or designees
is prohibited.

B. Every child day center or family day home that enters into a contract with the Department or its
agents or designees to provide child care services to clients of the Department or its agents or designees
that is funded, in whole or in part, by the Child Care and Development Block Grant, shall comply with
all requirements established by federal law and regulations.
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§ 22.1-296.1. Data on convictions for certain crimes and child abuse and neglect required;
penalty.

A. As a condition of employment for all of its public school employees, whether full-time or
part-time, permanent, or temporary, every school board shall require on its application for employment
certification of whether the applicant has been convicted of any violent felony set forth in the definition
of barrier crime in subsection A of § 19.2-392.02; any offense involving the sexual molestation, physical
or sexua abuse, or rape of a child; or any crime of moral turpitude. Any individual making a materialy
false statement regarding any such offense is guilty of a Class 1 misdemeanor and, in the case of a
teacher, upon conviction, the fact of such conviction is grounds for the Board to revoke his license to
teach.

B. No school board shall employ any individual who has been convicted of any violent felony set
forth in the definition of barrier crime in subsection A of § 19.2-392.02 or any offense involving the
sexual molestation, physical or sexual abuse, or rape of a child.

C. Any school board may employ any individual who has been convicted of any felony or crime of
moral turpitude that is not set forth in the definition of barrier crime in subsection A of § 19.2-392.02
and does not involve the sexual molestation, physical or sexual abuse, or rape of a child, provided that
in the case of a felony conviction, such individual has had his civil rights restored by the Governor. The
waiver process and other requirements set out in subsections H, I, J, and K of §19.2-392.02 shall not
apply to this section or school boards in any manner.

D. Every school board shall also require on its application for employment, as a condition of
employment requiring direct contact with students, whether full-time or part-time, permanent, or
temporary, certification that the applicant has not been the subject of a founded case of child abuse and
neglect. Any person making a materialy false statement regarding a finding of child abuse and neglect
is guilty of a Class 1 misdemeanor and upon conviction, the fact of said conviction is grounds for the
Board of Education to revoke such person's license to teach.

E. As a condition of awarding a contract for the provision of services that require the contractor or
his employees to have direct contact with students on school property during regular school hours or
during school-sponsored activities, the school board shall require the contractor to provide certification
of whether any individual who will provide such services has been convicted of any violent felony set
forth in the definition of barrier crime in subsection A of § 19.2-392.02; any offense involving the
sexual molestation, physical or sexual abuse, or rape of a child; or any crime of moral turpitude.

Any individual making a materially false statement regarding any such offense is guilty of a Class 1
misdemeanor and, upon conviction, the fact of such conviction is grounds for the revocation of the
contract to provide such services and, when relevant, the revocation of any license required to provide
such services. School boards shall not be liable for materially false statements regarding the
certifications required by this subsection.

This subsection shall not apply to a contractor or his employees providing services to a school
divison in an emergency or exceptional situation, such as when student health or safety is endangered
or when repairs are needed on an urgent basis to ensure that school facilities are safe and habitable,
when it is reasonably anticipated that the contractor or his employees will have no direct contact with
students.

F. No school board shall award a contract for the provision of services that require the contractor or
his employees to have direct contact with students on school property during regular school hours or
during school-sponsored activities when any individual who provides such services has been convicted
of any violent felony set forth in the definition of barrier crime in subsection A of § 19.2-392.02 or any
offense involving the sexual molestation, physical or sexual abuse, or rape of a child.

G. Any school board may award a contract for the provision of services that require the contractor or
his employees to have direct contact with students on school property during regular school hours or
during school-sponsored activities when any individual who provides such services has been convicted
of any felony or crime of moral turpitude that is not set forth in the definition of barrier crime in
subsection A of § 19.2-392.02 and does not involve the sexual molestation, physical or sexua abuse, or
rape of a child, provided that in the case of a felony conviction, such individual has had his civil rights
restored by the Governor.

§ 32.1-126.01. Employment for compensation of persons convicted of barrier crimes prohibited;
criminal records check required; suspension or revocation of license.

A. A licensed nursing home shall not hire for compensated employment persons who have been
convicted of any offense set forth in clause (i) of the definition of barrier crime in § 19.2-392.02.
However, a lieensed nursing heme may hire an applicant who has been eonvicted of ene sueh offense

as a misdemeaner that dees net invelve abuse or Reglect it five years have elapsed folewing
the eenvietion the Board shall adopt regulations that establish a waiver process pursuant to subsection
H of § 19.2-392.02 whereby persons may apply for employment despite convictions of offenses set forth
in clause (i) of the definition of barrier crime in § 19.2-392.02. If a waiver is granted pursuant to such
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waiver process, the provisions of subsections | and J of § 19.2-392.02 shall apply. All waiver
applications shall be subject to the provisions of subsection K of § 19.2-392.02.

Any person desiring to work at a licensed nursing home shall provide the hiring facility with a sworn
statement or affirmation disclosing any criminal convictions or any pending criminal charges, whether
within or outside the Commonwealth. Any person making a materially false statement when providing
such sworn statement or affirmation regarding any such offense is guilty upon conviction of a Class 1
misdemeanor. Further dissemination of the information provided pursuant to this section is prohibited
other than to a federal or state authority or court as may be required to comply with an express
requirement of law for such further dissemination.

A nursing home shall, within 30 days of employment, obtain for any compensated employees an
original criminal record clearance with respect to convictions for offenses specified in this section or an
original criminal history record from the Central Criminal Records Exchange. However, no employee
shall be permitted to work in a position that involves direct contact with a patient until an original
crimina record clearance or original criminal history record has been received, unless such person works
under the direct supervision of another employee for whom a background check has been completed in
accordance with the requirements of this section. The provisions of this section shall be enforced by the
Commissioner. If an applicant is denied employment because of convictions appearing on his criminal
history record, the nursing home shall provide a copy of the information obtained from the Central
Criminal Records Exchange to the applicant.

The provisions of this section shall not apply to volunteers who work with the permission or under
the supervision of a person who has received a clearance pursuant to this section.

B. A person who complies in good faith with the provisions of this section shal not be liable for
any civil damages for any act or omission in the performance of duties under this section unless the act
or omission was the result of gross negligence or willful misconduct.

C. A licensed nursing home shall notify and provide to all students a copy of the provisions of this
section prior to or upon enrollment in a certified nurse aide program operated by such nursing home.

§ 32.1-162.9:1. Employment for compensation of persons convicted of barrier crimes prohibited;
criminal records check required; drug testing; suspension or revocation of license.

A. A licensed home care organization as defined in § 32.1-162.7 or any home care organization
exempt from licensure under subdivision 3 a or b of § 32.1-162.8 or any licensed hospice as defined in
§ 32.1-162.1 shall not hire for compensated employment; persons who have been convicted of any
offense set forth in clause (i) of the definition of barrier crime in § 19.2-392.02.

However, a home care organization or hospice may hire an apphicant who has been econvicted of one
such offense punishable as a misdemeanor that does net inveolve abuse or neglect i five years have
elapsed sinee the convietion the Board shall adopt regulations that establish a waiver process pursuant
to subsection H of § 19.2-392.02 whereby persons may apply for employment despite convictions of
offenses set forth in clause (i) of the definition of barrier crime in § 19.2-392.02. If a waiver is granted
pursuant to such waiver process, the provisions of subsections | and J of § 19.2-392.02 shall apply. All
waiver applications shall be subject to the provisions of subsection K of § 19.2-392.02.

Any person desiring to work at a licensed home care organization as defined in § 32.1-162.7 or any
home care organization exempt from licensure under subdivision 3 a or b of § 32.1-162.8 or any
licensed hospice as defined in § 32.1-162.1 shall provide the hiring facility with a sworn statement or
affirmation disclosing any criminal convictions or any pending criminal charges, whether within or
outside the Commonwealth. Any person making a materialy false statement when providing such sworn
statement or affirmation regarding any such offense is guilty upon conviction of a Class 1 misdemeanor.
Further dissemination of the information provided pursuant to this section is prohibited other than to a
federal or state authority or court as may be required to comply with an express requirement of law for
such further dissemination.

Such home care organization or hospice shall, within 30 days of employment, obtain for any
compensated employees an original criminal record clearance with respect to convictions for offenses
specified in this section or an original criminal history record from the Central Criminal Records
Exchange. However, no employee shall be permitted to work in a position that involves direct contact
with a patient until an origina criminal record clearance or origina crimina history record has been
received, unless such person works under the direct supervision of another employee for whom a
background check has been completed in accordance with the requirements of this section. The
provisions of this section shall be enforced by the Commissioner. If an applicant is denied employment
because of convictions appearing on his crimina history record, the home care organization or hospice
shall provide a copy of the information obtained from the Central Criminal Records Exchange to the
applicant.

The provisions of this section shall not apply to volunteers who work with the permission or under
the supervision of a person who has received a clearance pursuant to this section.
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B. Notwithstanding any other provision of law, a licensed home care agency, a home care
organization exempt from licensure under subdivision 3 a or b of § 32.1-162.8, or any licensed hospice
as defined in § 32.1-162.1 that provides services to individuals receiving services under the state plan for
medical assistance services or any waiver thereto may disclose to the Department of Medical Assistance
Services (i) whether a criminal history background check has been performed on an employee of the
home care agency in accordance with this section and (ii) whether such person is €ligible for
employment.

C. A licensed home care organization as defined in § 32.1-162.7 or any home care organization
exempt from licensure under subdivision 3 a or b of § 32.1-162.8 shall establish policies for maintaining
a drug-free workplace, which may include drug testing when the employer has cause to believe that the
person has engaged in the use of illegal drugs and periodically during the course of employment. All
positive results from drug testing administered pursuant to this section shall be reported to the health
regulatory boards responsible for licensing, certifying, or registering the person to practice, if any.

D. A person who complies in good faith with the provisions of this section shall not be liable for
any civil damages for any act or omission in the performance of duties under this section unless the act
or omission was the result of gross negligence or willful misconduct.

E. A licensed home care organization or hospice shall notify and provide all students a copy of the
provisions of this section prior to or upon enrollment in a certified nurse aide program operated by such
home care organization or hospice.

§ 37.2-314. Background check required.

A. As a condition of employment, the Department shall require any applicant who (i) accepts a
position of employment at a state facility and was not employed by that state facility prior to July 1,
1996, or (ii) accepts a position with the Department that receives, monitors, or disburses funds of the
Commonwealth and was not employed by the Department prior to July 1, 1996, to submit to
fingerprinting and provide personal descriptive information to be forwarded along with the applicant's
fingerprints through the Central Criminal Records Exchange to the Federal Bureau of Investigation (FBI)
for the purpose of obtaining national criminal history record information regarding the applicant.

B. For purposes of clause (i) of subsection A, the Department shall not hire for compensated
employment persons who have been convicted of (i) any offense set forth in clause (i), (ii), or (iii) of
the definition of barrier crime in § 19.2-392.02 or (ii) any offense set forth in clause (iv) of the
definition of barrier crime in § 19.2-392.02 (a) in the five years prior to the application date for
employment or (b) if such person continues on probation or parole or has failed to pay required court
costs for such offense set forth in clause (iv) of the definition of barrier crime in § 19.2-392.02.
However, the Board shall adopt regulations that establish a waiver process pursuant to subsection H of
§ 19.2-392.02 whereby persons may apply for employment despite convictions of offenses set forth in
clauses (i), (ii), (iii), and (iv) in the definition of barrier crime in § 19.2-392.02. If a waiver is granted
pursuant to such waiver process, the provisions of subsections | and J of § 19.2-392.02 shall apply. All
waiver applications shall be subject to the provisions of subsection K of § 19.2-392.02.

C.

any

Mw%&ﬂ%md&%%d%d@ﬁn&neﬁ%mm%
except an offense pursuant to subsection H1 or H2 of § 18.2-248; or any substantiadlly similar offense
ander the taws of anether jurisdiction; H the Departiment determines; based upen a sereening assessment;
that the erbminal behavior was substantially related to the applicants substance abuse er mentd Hness
and that the person has been suecesstully rehabilitated and is et a risk to individuals receiving serviees
based on his ertmingl history background and his substance abuse or mentad Hness

ammmammmwmmm%m
who meet the criteria set forth in subsection C to assess whether the applicants have been rehabilitated
suecesstully and are hot a risk to individuals receiving services based on their erimina history
backgrounds and sdubstance abuse or mental ilness histories: To be digible for sueh screening; the
apphicant shall have completed all prison or jail terms; shall net be under probation or parole
supervision: shall have no pending charges i any locality: shall have pad all Hnes restiution, and
court costs for any prior convictions; and shall have been free of parole or probation for at least five

contractor may require or the applicant may wish to present; the shall provide to the
contractor a statement from his mest recent probation or parole officer; if any; outlining his period of
supervision and a copy of j A conhection with the

pre-sentencikng or post-sentencing report
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E: The Central Criminal Records Exchange, upon receipt of an applicant's record or notification that
no record exists, shall submit a report to the state facility or to the Department. If an applicant is denied
employment because of information appearing on his criminal history record and the applicant disputes
the information upon which the denial was based, the Central Criminal Records Exchange shall, upon
written request, furnish to the applicant the procedures for obtaining a copy of the criminal history
record from the FBI. The information provided to the state facility or Department shal not be
disseminated except as provided in this section.

E. D. Those applicants listed in clause (i) of subsection A aso shal provide to the state facility or
Department a copy of information from the central registry maintained pursuant to § 63.2-1515 on any
investigation of child abuse or neglect undertaken on them.

G: E. The Board may adopt regulations to comply with the provisions of this section. Copies of any
information received by the state facility or Department pursuant to this section shall be available to the
Department and to the applicable state facility but shall not be disseminated further, except as permitted
by state or federal law. The cost of obtaining the criminal history record and the central registry
information shall be borne by the applicant, unless the Department or state facility decides to pay the
cost.

§ 37.2-408.1. Background check required; children's residential facilities.

A. Notwithstanding the provisions of § 37.2-416, as a condition of employment, volunteering or
providing services on a regular basis, every children's residential facility that is regulated or operated by
the Department shall require any person who (i) accepts a position of employment at such a facility, (ii)
is currently employed by such a facility, (iii) volunteers for such a facility, or (iv) provides contractual
services directly to a juvenile for such a facility to submit to fingerprinting and to provide personal
descriptive information, to be forwarded along with the person's fingerprints through the Central
Criminal Records Exchange to the Federal Bureau of Investigation for the purpose of obtaining criminal
history record information regarding the person. The children's residential facility shall inform the person
that he is entitled to obtain a copy of any background check report and to challenge the accuracy and
completeness of any such report and obtain a prompt resolution before a final determination is made of
the person's eligibility to have responsibility for the safety and well-being of children. The person shall
provide the children's residential facility with a written statement or affirmation disclosing whether he
has ever been convicted of or is the subject of pending charges for any offense within or outside the
Commonwealth. The results of the criminal history background check must be received prior to
permitting a person to work in the children's residentia facility.

The Central Criminal Records Exchange, upon receipt of a person's record or notification that no
record exists, shall forward it to the state agency that operates or regulates the children's residential
facility with which the person is affiliated. The state agency shall, upon receipt of a person's record
lacking disposition data, conduct research in whatever state and local recordkeeping systems are
available in order to obtain complete data. The state agency shall report to the children's facility whether
the person is eligible to have responsibility for the safety and well-being of children. Except as
otherwise provided in subsection B, no children's residential facility regulated or operated by the
Department shall hire for compensated employment or alow to volunteer or provide contractual services
persons who have been convicted of or are the subject of pending charges for (a) any offense set forth
in clause (i), (i), (iii), or (v) of the definition of barrier crime in § 19.2-392.02 or (b) any offense set
forth in clause (iv) of the definition of barrier crime in § 19.2-392.02 (1) in the five years prior to the
application date for employment, to be a volunteer, or to provide contractual services or (2) such person
continues on probation or parole or has failed to pay required court costs for such offense set forth in
clause (iv) of the definition of barrier crime in 8§ 19.2-392.02. However, the Board shall adopt
regulations that establish a waiver process pursuant to subsection H of § 19.2-392.02 whereby persons
may apply for employment or to volunteer or provide contractual services despite convictions of offenses
set forth in clauses (i), (ii), (iii), and (iv) in the definition of barrier crime in § 19.2-392.02. If a waiver
is granted pursuant to such waiver process, the provisions of subsections | and J of § 19.2-392.02 shall
apply. All waiver applications shall be subject to the provisions of subsection K of § 19.2-392.02. The
provisions of this section also shall apply to structured residential programs, excluding secure detention
facilities, established pursuant to § 16.1-309.3 for juvenile offenders cited in a complaint for intake or in
a petition before the court that alleges the juvenile is delinquent or in need of services or supervision.

B. Netwithstanding the provisions of subsection A; a children's residential facility may hire for
cormpensated or for volunteer or contractual service pufpeses persons who have been
convicted of pot more than one misdemennor offense under 518257 or 182572 o any sdbstantiatly
similar offense under the laws of aneother jurisdiction; i 10 years have elapsed following the conviction;
wvaless the person committed such offense in the scope of his employment, volunteer, or contractual
Services.

If the person is denied employment, or the opportunity to volunteer or provide services, a a

dAdSSOHONH

3S2ras



SB425E 16 of 28

920
921
922
923
924
925
926
927
928
929
930
931
932
933
934
935
936
937
938
939
940
941
942
943
944
945
946
947
948
949
950
951
952
953
954
955
956
957
958
959
960
961
962
963
964
965
966
967
968
969
970
971
972
973
974
975
976
977
978
979
980
981

children's residentia facility because of information appearing on his crimina history record, and the
person disputes the information upon which the denial was based, upon written request of the person the
state agency shall furnish the person the procedures for obtaining his criminal history record from the
Federal Bureau of Investigation. The information provided to the children's residential facility shall not
be disseminated except as provided in this section.

C. Those persons listed in clauses (i) through (iv) of subsection A also shall authorize the children's
residential facility to obtain a copy of information from the central registry maintained pursuant to
§ 63.2-1515 on any investigation of child abuse or neglect undertaken on him. The person shall provide
the children's residential facility with a written statement or affirmation disclosing whether he has ever
been the subject of a founded case of child abuse or neglect within or outside the Commonwealth. The
children's residential facility shall receive the results of the central registry search prior to permitting a
person to work. Children's residential facilities regulated or operated by the Department shall not hire for
compensated employment, or allow to volunteer or provide contractual services, persons who have a
founded case of child abuse or neglect.

D. The cost of obtaining the criminal history record and the central registry information shall be
borne by the person unless the children's residential facility, at its option, decides to pay the cost.

§ 37.2-416. Background checks required.

A. As used in this section:

"Direct care position” means any position that includes responsibility for (i) treatment, case
management, health, safety, development, or well-being of an individua receiving services or (ii)
immediately supervising a person in a position with this responsibility.

"Hire for compensated employment” does not include (i) a promotion from one adult substance abuse
or adult mental health treatment position to another such position within the same licensee licensed
pursuant to this article or (ii) new employment in an adult substance abuse or adult mental health
treatment position in another office or program licensed pursuant to this article if the person employed
prior to July 1, 1999, in a licensed program had no convictions in the five years prior to the application
date for employment. "Hire for compensated employment" includes (a) a promotion or transfer from an
adult substance abuse treatment position to any mental health or developmental services direct care
position within the same licensee licensed pursuant to this article or (b) new employment in any mental
health or developmental services direct care position in another office or program of the same licensee
licensed pursuant to this article for which the person has previously worked in an adult substance abuse
treatment position.

"Shared living" means an arrangement in which the Commonwealth's program of medical assistance
pays a portion of a person's rent, utilities, and food expenses in return for the person residing with and
providing companionship, support, and other limited, basic assistance to a person with developmental
disabilities receiving medical assistance services in accordance with a waiver for whom he has no legal
responsibility.

B. Every provider licensed pursuant to this article shall require (i) any applicant who accepts
employment in any direct care position, (ii) any applicant for approval as a sponsored residential service
provider, (iii) any adult living in the home of an applicant for approval as a sponsored residential
service provider, (iv) any person employed by a sponsored residential service provider to provide
services in the home, (v) any person who enters into a shared living arrangement with a person
receiving medical assistance services pursuant to a waiver, and (vi) any person under contract with the
provider to serve in a direct care position to submit to fingerprinting and provide persona descriptive
information to be forwarded through the Central Criminal Records Exchange to the Federal Bureau of
Investigation (FBI) for the purpose of obtaining national crimina history record information regarding
the applicant. Exeept as etherwise provided i sdbsection G; B; or F The Board shall adopt regulations
that establish a waiver process pursuant to subsection H of § 19.2-392.02 whereby such persons may
apply for employment, for approval as a sponsored residential service provider, to enter into a shared
living arrangement, or to serve in a direct care position under contract with a provider pursuant to this
subsection despite convictions of offenses set forth in the definition of barrier crime in § 19.2-392.02. If
a waiver is granted pursuant to such waiver process, the provisions of subsections | and J of
§ 19.2-392.02 shall apply. All waiver applications shall be subject to the provisions of subsection K of
§ 19.2-392.02. Unless an applicant has received such a waiver pursuant to this subsection, no provider
licensed pursuant to this article shall:

1. Hire for compensated employment any person who has been convicted of (i) any offense set forth
in clause (i), (ii), or (iii) of the definition of barrier crime in § 19.2-392.02 or (ii) any offense set forth
in clause (iv) of the definition of barrier crime in § 19.2-392.02 (a) in the five years prior to the
application date for employment or (b) if such person continues on probation or parole or has failed to
pay required court costs for such offense set forth in clause (iv) of the definition of barrier crime in
§19.2-392.02;

2. Approve an applicant as a sponsored residential service provider if the applicant, any adult
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residing in the home of the applicant, or any person employed by the applicant has been convicted of (i)
any offense set forth in clause (i), (ii), or (iii) of the definition of barrier crime in § 19.2-392.02 or (ii)
any offense set forth in clause (iv) of the definition of barrier crime in 8§ 19.2-392.02 (a) in the five
years prior to the application date to be a sponsored residential service provider or (b) if such applicant
continues on probation or parole or has failed to pay required court costs for such offense set forth in
clause (iv) of the definition of barrier crime in § 19.2-392.02;

3. Permit to enter into a shared living arrangement with a person receiving medical assistance
services pursuant to a waiver any person who has been convicted of (i) any offense set forth in clause
(1), (i), or (iii) of the definition of barrier crime in § 19.2-392.02 or (ii) any offense set forth in clause
(iv) of the definition of barrier crime in 8 19.2-392.02 (a) in the five years prior to entering into a
shared living arrangement or (b) if such person continues on probation or parole or has failed to pay
required court costs for such offense set forth in clause (iv) of the definition of barrier crime in
§19.2-392.02; or

4. Allow any person under contract with the provider to serve in a direct care position who has been
convicted of (i) any offense set forth in clause (i), (ii), or (iii) of the definition of barrier crime in
§ 19.2-392.02 or (ii) any offense set forth in clause (iv) of the definition of barrier crime in
§ 19.2-392.02 (a) in the five years prior to the application date for employment or (b) if such person
continues on probation or parole or has failed to pay required court costs for such offense set forth in
clause (iv) of the definition of barrier crime in § 19.2-392.02.

The Central Criminal Records Exchange, upon receipt of an applicant's record or notification that no
record exists, shall submit a report to the requesting authorized officer or director of a provider licensed
pursuant to this article. If any applicant is denied employment because of information appearing on the
criminal history record and the applicant disputes the information upon which the denial was based, the
Central Criminal Records Exchange shall, upon written request, furnish to the applicant the procedures
for obtaining a copy of the criminal history record from the FBI. The information provided to the
authorized officer or director of a provider licensed pursuant to this article shall not be disseminated
except as provided in this section.

C. Netwithstanding the provisions of subsection B; a provider may hire for compensated employment
eppammta%ﬂpasyaw%bre@%%etwﬁhihepﬂ%mxxtesaveuqaw#ﬁgte%epggngqerpqnmixw

person employed by a temporary agency that has entered into a contract with the provider to provide
M%%m%d%%&%%%qmmmm

programs a person who was convicted of any violation of §-182-51.3: any misdemeanor violation of
§-182-56 or 182561 or subsection A of §18257: any first offense misdemeanor violation of
5482572 any wvielaten of §182-60; 18:2-89; 18:2-92 or 18:2-94; any misdemenner wvielatien of
§-18.2-282; 18.2-346; or 18.2-346.0%; any offense sat forth in clause (i) of the definition of barrier
crime i §-19.2-392.02; except an offense pursuant to subsections H1 and H2 of §-18.2-248; or any
substantially similar offense under the laws of another jurisdiction; i the hiring provider determines;
based upen a screening assessment; that the erimipal behavior was substantialy related to the applicant's
substanee abuse or mental Hness and that the person has been sdecessfully rehabilitated and is net a risk
to individuals recaiving serviees based on his eriminal history background and his substance abuse oF
mental Hhness historys

D. Notwithstanding the provisions of subsection B; a provider may hire for compensated employment
or permit any person under contract with the provider to serve in a direct care position or permit any

person employed by a temperary agency that has entered into a contract with the provider to provide
M%m%%ﬁ%%&mmmmmﬂm&amm

has been convicted of not more than one offense under subsection © of §-18.2-57; or any substantially
Wmmmmammﬁwmmmmmamm
H the oHense was a tatony commitied 11 Mg of the eguivalent H the person was convieted onder
the laws of ancther jurisdiction; (i) more than 10 years have elapsed since the conviction; and (i) the
hiring provider determines; based upon a screening assessment; that the eriminal behavior was
sobstantiaty related to the appHeants sobstance adbuse and that the person has been soecessiuby
rehabilitated and is net a risk to individuals receiving services based on his eriminal histery backgreund
E: Fhe hiring provider and a screening contractor designated by the Department shall screen
who meet the criteria set forth in subsections C and D to assess whether the applicants have
been rehabilitated suecessfully and are not a risk to individuals receiving services based on their criming
history backgrounds and substance abuse of mental Hness histories: To be eligible for such screening;
the applicant shall have completed all prison or jail terms; shall net be under prebation or parole
supervision; shall have no pending charges 1 any locality; shall have paid alt Hines; restitution; and court
%mwmmmmmquwqpmmmamm%m
all convictions. In addition to any supplementary information the provider or screening contractor may
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reguire or the apphecant may wish to present; the apphicant shall provide to the screening contractor a
statement from his most recent probation or parole officer; if any, outlining his period of supervision
and a copy of any pre-sentencing or post-sentencing report in connection with the felony conviction. The
qummmmwmwmmmwd&%mwmem

E Netwithstanding the provisions of subsection B; a provider may ) bhire for compensated
employment; (i) approve as a sponsored residential service provider; (i) permit to enter into a shared
hving arrangement; or () permit any person under contract with the provider to serve 0 a direct care

position on behaf of the provider or permit any person employed by a temporary agency that has
mmammmmmpwdedmge%enbehdiefmepmdqpm

who have been convicted of not more than one misdemeanor offense under § 18.2-57 or 18.2-57.2, or
any substantidly sipilar eHense under the laws of another jurisdiction; H 10 years have elapsed
following the conviction; unless the person committed the offense while employed i a direct care
position: A provider may also approve a person as a sponsored residential service provider H {a8) any
adult living i1 the home of an applicant or (b) any person employed by the applicant to provide services
in the home in which sponsored residential services are provided has been convicted of not more than
one misdemeanor offense under §-18.2-57 or 18.2-57.2, or any substantially similar offense under the
laws of another jurisdiction; H 10 years have elapsed follewing the eonviction; unless the person
committed the offense while employed in a direct care

G: Providers licensed pursuant to this article also shall requwe as a condition of employment,
approval as a sponsored residential service provider, permission to enter into a shared living arrangement
with a person receiving medical assistance services pursuant to a waiver, or permission for any person
under contract with the provider to serve in a direct care position, written consent and persona
information necessary to obtain a search of the registry of founded complaints of child abuse and
neglect that is maintained by the Department of Social Services pursuant to § 63.2-1515.

H. D. The cost of abtaining the crimina history record and search of the child abuse and neglect
registry record shall be borne by the applicant, unless the provider licensed pursuant to this article
decides to pay the cost.

£ E. A person who complies in good faith with the provisions of this section shall not be liable for
any civil damages for any act or omission in the performance of duties under this section unless the act
or omission was the result of gross negligence or willful misconduct.

3 F. Notwithstanding any other provision of law, a provider licensed pursuant to this article that
provides services to individuals receiving services under the state plan for medical assistance services or
any waiver thereto may disclose to the Department of Medical Assistance Services (i) whether a
crimina history background check has been completed for a person described in subsection B for whom
a crimina history background check is required and (ii) whether the person described in subsection B is
eligible for employment, to provide sponsored residential services, to provide services in the home of a
sponsored residential service provider, or to enter into a shared living arrangement with a person
receiving medical assistance services pursuant to a waiver.

K- G. Any person employed by a temporary agency that has entered into a contract with the provider
and who will serve in a direct care position on behalf of the provider licensed pursuant to this article
shall undergo a background check that shall include:

1. A criminal history records check through the Central Criminal Records Exchange pursuant to
§19.2-389; and

2. A search of the central registry maintained pursuant to § 63.2-1515 for any founded complaint of
child abuse and neglect.

Exeept as otherwise provided H sdubsection G; B; eF F Unless an applicant has received a waiver
pursuant to subsection B, no provider licensed pursuant to this article shall permit any person employed
by a temporary agency that has entered into a contract with the provider to provide direct care services
on behalf of the provider if that person has been convicted of (i) any offense set forth in clause (i), (ii),
or (iii) of the definition of barrier crime in § 19.2-392.02 or (ii) any offense set forth in clause (iv) of
the definition of barrier crime in 8§ 19.2-392.02 (@) in the five years prior to the application date for
employment or (b) if such person continues on probation or parole or has failed to pay required court
costs for such offense set forth in clause (iv) of the definition of barrier crime in § 19.2-392.02.

§ 37.2-506. Background checks required.

A. As used in this section:

"Direct care position" means any position that includes responsibility for (i) treatment, case
management, health, safety, development, or well-being of an individua receiving services or (ii)
immediately supervising a person in a position with this responsibility.

"Hire for compensated employment” does not include (i) a promotion from one adult substance abuse
or adult mental health treatment position to another such position within the same community services
board or (ii) new employment in an adult substance abuse or adult mental health treatment position in
another office or program of the same community services board if the person employed prior to July 1,
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1999, had no convictions in the five years prior to the application date for employment. "Hire for
compensated employment” includes (a) a promotion or transfer from an adult substance abuse treatment
position to any mental health or developmental services direct care position within the same community
services board or (b) new employment in any mental health or developmental services direct care
position in another office or program of the same community services board for which the person has
previously worked in an adult substance abuse treatment position.

"Shared living" means an arrangement in which the Commonwealth's program of medical assistance
pays a portion of a person's rent, utilities, and food expenses in return for the person residing with and
providing companionship, support, and other limited, basic assistance to a person with developmental
disabilities receiving medical assistance services in accordance with a waiver for whom he has no legal
responsibility.

B. Every community services board shall require (i) any applicant who accepts employment in any
direct care position with the community services board, (ii) any applicant for approval as a sponsored
residential service provider, (iii) any adult living in the home of an applicant for approval as a
sponsored residential service provider, (iv) any person employed by a sponsored residential service
provider to provide services in the home, (v) any person who enters into a shared living arrangement
with a person receiving medical assistance services pursuant to a waiver, and (vi) any person under
contract to serve in a direct care position on behalf of the community services board to submit to
fingerprinting and provide personal descriptive information to be forwarded through the Central Criminal
Records Exchange to the Federal Bureau of Investigation (FBI) for the purpose of obtaining national
crimina history record information regarding the applicant. Exeept as otherwise provided i subsection
G B; er K ne No community services board shall hire for compensated employment, approve as a
sponsored residential service provider, permit to enter into a shared living arrangement with a person
receiving medical assistance services pursuant to a waiver, or permit any person under contract to serve
in a direct care position on behalf of the community services board persons who have been convicted of
(a) any offense set forth in clause (i), (ii), or (iii) of the definition of barrier crime in § 19.2-392.02 or
(b) any offense set forth in clause (iv) of the definition of barrier crime in § 19.2-392.02 (1) in the five
years prior to the application date for employment, the application date to be a sponsored residential
service provider, or entering into a shared living arrangement or (2) if such person continues on
probation or parole or has failed to pay required court costs for such offense set forth in clause (iv) of
the definition of barrier crime in § 19.2-392.02. However, the Board shall adopt regulations that
establish a waiver process pursuant to subsection H of § 19.2-392.02 whereby persons may apply for
employment, for approval as a sponsored residential service provider, to enter into a shared living
arrangement, or to serve in a direct care position on behalf of the community services board pursuant
to this subsection despite convictions of offenses set forth in clauses (i), (ii), (iii), and (iv) in the
definition of barrier crime in § 19.2-392.02. If a waiver is granted pursuant to such waiver process, the
provisions of subsections | and J of § 19.2-392.02 shall apply. All waiver applications shall be subject
to the provisions of subsection K of § 19.2-392.02.

The Central Criminal Records Exchange, upon receipt of an applicant's record or notification that no
record exists, shall submit a report to the requesting executive director or personnel director of the
community services board. If any applicant is denied employment because of information appearing on
his criminal history record and the applicant disputes the information upon which the denial was based,
the Central Criminal Records Exchange shall, upon written request, furnish to the applicant the
procedures for obtaining a copy of the crimina history record from the FBI. The information provided
to the executive director or personnel director of any community services board shall not be
disseminated except as provided in this section.

C. Notwithstanding the prowisions of subsection B, the community senvices board may hire for

©OF permit any person under contract to serve iR a direct care pesition en

the community services board at adult substance abuse or adult mental hedlth treatment programs a
person whe was eenvicted of any vielatien of 5-18:2-51.3: any misdemeaner viokation of §-18:2-56 o
18.2-56.1; subsection A of § 18.2-57. or § 18.2-57.2; any violation of § 18.2-60, 18.2-89, 18.2-92, or
18.2-94; any misdemeanor violation of §-18.2-282. 18.2-346; or 18.2-346.01; any offense set forth in
clause (1) of the definition of barrier crime i 8§ 19.2-392.02, except an offense pursuant 1o subsection
H1 or H2 of §18.2-248: or any substantially similar offense under the laws of another jurisdiction; i
the hiring community services board determines; based dpen a screening assessment; that the criming
behavior was substantially related to the applicant's substance abuse of mental Hhness and that the person
has been successfully rehabiitated and s pot a risk to dhvduals receiving services based on his
enmaalh&epybaekgﬁemdandhlssabaaneeabuseermemdmm%k

D. Notwithstanding the provisions of subsection B; the community services board may hire for
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oF permit any person under contract to serve i a direct care pesition on

the community services board at adult substance abuse treatment programs a person who has been
convicted of net more than one offense under subsection € of 818257 of any substantiathy shmiar
offense under the laws of anether jurisdiction; i () the person has been granted a simple parden if the
offense was a felony committed 1 Vgt oF the egurvalent H the person was copvieted under the
laws of another jurisdiction; (i) more than 10 years have elapsed since the conviction; and () the
hiring community services board determines; based upon a screening assessment; that the crimina
behavior was substantially related to the applicant's substance abuse and that the person has been
rehabilitated and is net a risk to individuals receiving services based on his eriminal history
and his sdbstance abuse histery

EIheeemmumW%bewdmdasemenmgeen#mdagn&edbymeDepaﬁmemm

who meet the criteria set forth in subsections C and D to assess whether the applicants
mmmmm%wawwmmmb&d%m
criminal history backgrounds and substance abuse or mental iHness histories. To be eligible for such
sereening; the applicant shall have completed all prison or jail terms; shall net be under probation orf
parele sapervision; shall have ne pending charges M any locdity, shall bave pald alt fines restitution;
and court costs for any prior convictions, and shall have been free of parole or probation for a least
five years for all convictions. 1n addition to any supplementary information the community services
board or screening contractor may require or the applicant may wish to present; the applicant shall
Mmmmmammmmm%eﬁwm#w
outhning his peried of supervision and a copy of any pre-sentencing oF pest-Sentencing report in
connection with the felony conviction. The cost of this screening shall be paid by the applicant; unless
the board decides to pay the cost

FE. Notwithstanding the provisions of subsection B, a community services board may () hire for
compensated employment, (i) approve as a sponsored residential service provider; (i) permit to enter
into a shared living arrangement; or {iv) permit any person dnder contract to serve iR a direct care
positton en behaH of the communiy services board oF permit any persen employed by a temperary
ageney that has entered into a contract with the community services board to provide direct care services
on behat of the community services board persons who have been convicted of not more than one
misdemeancr offense under §-18.2-57 or 18.2-57.2; or any substantially similar offense under the laws of
another jurisdiction, i 10 years have elapsed following the conviction; unless the person committed the
offense while employed in a direct care position. A community services beard may also approve a
person as a spensored residential service provider if {8) any adult Hving i the home of an applicant of
{b) any person employed by the applicant to provide services in the home 0 which sponsored residential
services are provided has been convicted of not more than one misdemeanor offense under 5-182-57 or
18.2-57.2; or any substantialy similar offense under the laws of another jurisdiction; i 10 years have
elapsed following the conviction; unless the person committed the offense while employed in a direct
care

G Communlty services boards also shal require, as a condition of employment, approval as a
sponsored residential service provider, permission to enter into a shared living arrangement with a
person receiving medical assistance services pursuant to a waiver, or permission for any person under
contract to serve in a direct care position on behalf of the community services board, written consent
and persona information necessary to obtain a search of the registry of founded complaints of child
abuse and neglect that is maintained by the Department of Social Services pursuant to § 63.2-1515.

H. D. The cost of obtaining the criminal history record and search of the child abuse and neglect
registry record shall be borne by the applicant, unless the community services board decides to pay the
Cost.

k- E. Notwithstanding any other provision of law, a community services board that provides services
to individuals receiving services under the state plan for medical assistance services or any waiver
thereto may disclose to the Department of Medical Assistance Services (i) whether a criminal history
background check has been completed for a person described in subsection B for whom a crimina
history background check is required and (ii) whether the person described in subsection B is eligible
for employment, to provide sponsored residential services, to provide services in the home of a
sponsored residential service provider, or to enter into a shared living arrangement with a person
receiving medical assistance services pursuant to a waiver.

3 F. A person who complies in good faith with the provisions of this section shall not be liable for
any civil damages for any act or omission in the performance of duties under this section unless the act
or omission was the result of gross negligence or willful misconduct.

K- G. Any person employed by a temporary agency that has entered into a contract with a
community services board and who will serve in a direct care position on behalf of the community
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services board shall undergo a background check that shall include:

1. A crimina history records check through the Central Criminal Records Exchange pursuant to
§ 19.2-389; and

2. A search of the central registry maintained pursuant to § 63.2-1515 for any founded complaint of
child abuse and neglect.

Except as otherwise provided i sdubsection G; B; or F Unless an applicant has received a waiver
pursuant subsection B, no community services board shall permit any person employed by a temporary
agency that has entered into a contract with the community services board to provide direct care services
on behalf of the community services board if that person has been convicted of (i) any offense set forth
in clause (i), (ii), or (iii) of the definition of barrier crime in § 19.2-392.02 or (ii) any offense set forth
in clause (iv) of the definition of barrier crime in § 19.2-392.02 (a) in the five years prior to the
application date for employment, the application date to be a sponsored residential service provider, or
entering into a shared living arrangement or (b) if such person continues on probation or parole or has
failed to pay required court costs for such offense set forth in clause (iv) of the definition of barrier
crime in § 19.2-392.02.

§63.2-901.1. Criminal history and central registry check for placements of children.

A. Each local board and licensed child-placing agency shall obtain, in accordance with regulations
adopted by the Board, criminal history record information from the Central Criminal Records Exchange
and the Federal Bureau of Investigation through the Central Criminal Records Exchange and the results
of a search of the child abuse and neglect central registry of any individual with whom the local board
or licensed child-placing agency is considering placing a child on an emergency, temporary or
permanent basis, including the birth parent of a child in foster care placement, unless the birth parent
has revoked an entrustment agreement pursuant to 8 63.2-1223 or 63.2-1817 or a loca board or birth
parent revokes a placement agreement while legal custody remains with the parent, parents, or guardians
pursuant to 8§ 63.2-900. The local board or licensed child-placing agency shall aso obtain such
background checks on al adult household members residing in the home of the individual with whom
the child is to be placed pursuant to subsection B. Such state criminal records or registry search shall be
at no cost to the individual. The local board or licensed child-placing agency shall pay for the national
fingerprint criminal history record check or may require such individua to pay the cost of the
fingerprinting or the national fingerprinting criminal history record check or both. In addition to the fees
assessed by the Federal Bureau of Investigation, the designated state agency may assess a fee for
responding to requests required by this section.

B. Background checks pursuant to this section require the following:

1. A sworn statement or affirmation disclosing whether or not the individual has a criminal
conviction or is the subject of any pending criminal charges within or outside the Commonwealth and
whether or not the individual has been the subject of a founded complaint of child abuse or neglect
within or outside the Commonwealth;

2. That the individual submit to fingerprinting and provide persona descriptive information to be
forwarded along with the individual's fingerprints through the Central Criminal Records Exchange to the
Federal Bureau of Investigation for the purpose of obtaining criminal history record information. The
local board or licensed child-placing agency shall inform the individual that he is entitled to obtain a
copy of any background check report and to challenge the accuracy and completeness of any such report
and obtain a prompt resolution before a final decision is made of the individual's fithess to have
responsibility for the safety and well-being of children.

The Central Criminal Records Exchange, upon receipt of an individual's record or notification that no
record exists, shall forward it to the designated state agency. The state agency shall, upon receipt of an
individual's record lacking disposition data, conduct research in whatever state and local recordkeeping
systems are available in order to obtain complete data. The state agency shall report to the local board
or licensed child-placing agency whether the individual meets the criteria for having responsibility for
the safety and well-being of children based on whether or not the individual has ever been convicted of
or is the subject of pending charges for any barrier crime as defined described in §-219.2-392.02
subsection E. Copies of any information received by a local board or licensed child-placing agency
pursuant to this section shall be available to the state agency that regulates or operates such a
child-placing agency but shall not be disseminated further; and

3. A search of the central registry maintained pursuant to § 63.2-1515 for any founded complaint of
child abuse or neglect. In addition, a search of the child abuse and neglect registry maintained by any
other state pursuant to the Adam Walsh Child Protection and Safety Act of 2006, Pub. L. 109-248, in
which a prospective parent or other adult in the home has resided in the preceding five years.

C. In emergency circumstances, each local board may obtain, from a criminal justice agency,
crimina history record information from the Central Criminal Records Exchange and the Federal Bureau
of Investigation through the Virginia Criminal Information Network (VCIN) for the criminal records
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search authorized by this section. Within three days of placing a child, the local board shall require the
individual for whom a criminal history record information check was requested to submit to
fingerprinting and provide personal descriptive information to be forwarded along with the fingerprints
through the Central Criminal Records Exchange to the Federal Bureau of Investigation for the purpose
of obtaining criminal record history information, pursuant to subsection B. The child shall be removed
from the home immediately if any adult resident fails to provide such fingerprints and written
permission to perform a criminal history record check when requested.

D. Any individual with whom the local board is considering placing a child on an emergency basis
shall submit to a search of the central registry maintained pursuant to § 63.2-1515 and the Adam Walsh
Child Protection and Safety Act of 2006, Pub. L. 109-248 for any founded complaint of child abuse or
neglect. The search of the central registry must occur prior to emergency placement. Such centra
registry search shall be at no cost to the individual. Prior to emergency placement, the individua shall
provide a written statement of affirmation disclosing whether he has ever been the subject of a founded
case of child abuse or neglect within or outside the Commonwealth. Child-placing agencies shall not
approve individuals with a founded complaint of child abuse as foster or adoptive parents.

E. The child-placing agency shall not approve a foster or adoptive home if any individual has been
convicted of any barrier crime as defired A §-192-392.02 listed under 42 U.SC. 8§ 671(a)(20) or
regulations adopted thereunder or is the subject of a founded complaint of abuse or neglect as
maintained in registries pursuant to § 63.2-1515and [ 42 ] U:SGS: [ 34 ] U.SC. § [ 46901 20901 | et
seg. A child-placing agency may approve as a foster parent an applicant who has been convicted of not
more than one misdemeanor as set out N §-18.2-57; or any substantially similar offense under the laws
of anether jurisdiction; net invelving the abuse; neglect; or moral turpitude of a miner; provided that 10
years have elapsed fellowing the convietion:

F. A local board or child-placing agency may approve as a kinship foster care parent an apphicant
who has been convicted of the following oHenses; provided that 10 years have elapsed from the date of
the conviction and the local board or child-placing agency makes a specific finding that approving the
kinship foster care placement would not adversely affect the safety and well-being of the child: () any
offense set forth i clause (i) of the definition of barrier erime in 819239202 or (i) any

G: Any individual participating in the Fostering Futures program which allows local departments to
continue to provide foster care services to individuals who are 18 years of age or older but have not
reached 21 years of age, who is placed in a foster home shall be subject to the background check
requirements set forth in subsection B. The results of such background check shall be used for the sole
purpose of determining whether other children should be placed or remain in the same foster home as
the individual subject to the background check. The results of the background check shall not be used to
terminate or suspend the approval of the foster home pursuant to subsection E. For purposes of this
subsection, "individual participating in the Fostering Futures program" means a person who is 18 years
of age or older but has not reached 21 years of age and is receiving foster care services through the
Fostering Futures program.

§63.2-1601.1. Criminal history check for agency approved providers of servicesto adults.

A. Each local board shall obtain, in accordance with regulations adopted by the Board, crimina
history record information from the Central Criminal Records Exchange of any individua the local
board is considering approving as a provider of home-based services pursuant to § 63.2-1600 or adult
foster care pursuant to 8 63.2-1601. The local board may aso obtain such a criminal records search on
all adult household members residing in the home of the individua with whom the adult is to be placed.
The local board shall not hire for compensated employment any persons who have been convicted of
any offense set forth in clause (i) of the definition of barrier crime in § 19.2-392.02. However, the
Board shall adopt regulations that establish a waiver process pursuant to subsection H of § 19.2-392.02
whereby persons may apply for employment despite convictions of offenses set forth in clause (i) of the
definition of barrier crimein 8 19.2-392.02 and a local board may hire persons who have received such
waivers from the Department. If a waiver is granted pursuant to such waiver process, the provisions of
subsections | and J of § 19.2-392.02 shall apply. All waiver applications shall be subject to the
provisions of subsection K of § 19.2-392.02. If approval as an agency approved provider is denied
because of information obtained through a Central Criminal Records Exchange search, the local board,
upon request, shall provide a copy of the information obtained to the individual who is the subject of
the search. Further dissemination of the criminal history record information is prohibited.

B. In emergency circumstances, each local board may obtain from a criminal justice agency the
criminal history record information from the Central Criminal Records Exchange for the criminal records
search authorized by this section. The provision of home-based services shall be immediately terminated
or the adult shall be removed from the home immediately, if any adult resident has been convicted of
any offense set forth in clause (i) of the definition of barrier crime in § 19.2-392.02 unless such adult



1351
1352
1353
1354
1355
1356
1357
1358
1359
1360
1361
1362
1363
1364
1365
1366
1367
1368
1369
1370
1371
1372
1373
1374
1375
1376
1377
1378
1379
1380
1381
1382
1383

1385
1386
1387
1388
1389
1390
1391
1392
1393
1394
1395
1396
1397
1398
1399
1400
1401
1402
1403

1405
1406
1407
1408

1410
1411

23 of 28

resident has received a waiver pursuant to subsection A.

§63.2-1720. Assisted living facilities and adult day care centers.

A. No assisted living facility or adult day care center shall hire for compensated employment or
continue to employ persons who have been convicted of any offense set forth in clause (i) of the
definition of barrier crime in 8§ 19.2-392.02. A child-placing agency or independent foster home licensed
in accordance with the provisions of this chapter shall not hire for compensated employment or continue
to employ persons who (i) have been convicted of any barrier crime as defined in § 19.2-392.02 or (ii)
are the subject of a founded complaint of child abuse or neglect within or outside the Commonwealth.
However, the Board shall adopt regulations that establish a waiver process pursuant to subsection H of
§ 19.2-392.02 whereby persons may apply for employment despite convictions of offenses set forth in the
definition of barrier crime in § 19.2-392.02. If a waiver is granted pursuant to such waiver process, the
provisions of subsections | and J of § 19.2-392.02 shall apply. All waiver applications shall be subject
to the provisions of subsection K of 8§ 19.2-392.02. All applicants for employment shall undergo
background checks pursuant to subsection G B.

B. A licensed assisted Hving facility or adult day care center may hire an apphicant of continde to
employ a person convicted of one misdemeanor barrier erime not inveolving abuse or neglect; oF any
substantrally simar offense under the laws of another jurisdiction; H five years have dapsed felowing
the conviction.

G. Background checks pursuant to subsection A require:

1. A sworn statement or affirmation disclosing whether the person has a criminal conviction or is the
subject of any pending criminal charges within or outside the Commonwealth and, in the case of
licensed child-placing agencies or independent foster homes, whether or not the person has been the
subject of a founded complaint of child abuse or neglect within or outside the Commonwealth;

2. A crimina history records check through the Central Criminal Records Exchange pursuant to
§ 19.2-389; and

3. In the case of licensed child-placing agencies or independent foster homes, a search of the central
registry maintained pursuant to 8 63.2-1515 for any founded complaint of child abuse and neglect.

B: C. Any person making a materially false statement regarding the sworn statement or affirmation
provided pursuant to subdivision € B 1 is guilty of a Class 1 misdemeanor.

E: D. A licensed assisted living facility, licensed adult day care center, licensed child-placing agency,
or licensed independent foster home shall obtain for any compensated employees within 30 days of
employment (i) an origina crimina record clearance with respect to convictions for any offense set forth
in clause (i) of the definition of barrier crime in § 19.2-392.02 or an origina criminal history record
from the Central Criminal Records Exchange and (ii) in the case of licensed child-placing agencies or
independent foster homes, (@) an origina criminal record clearance with respect to any barrier crime as
defined in 8§ 19.2-392.02 or an origina criminal history record from the Central Criminal Records
Exchange and (b) a copy of the information from the central registry for any compensated employee
within 30 days of employment. However, no employee shall be permitted to work in a position that
involves direct contact with a person or child receiving services until an original crimina record
clearance or original criminal history record has been received, unless such person works under the
direct supervision of another employee for whom a background check has been completed in accordance
with the requirements of this section. If an applicant is denied employment because of information from
the central registry or convictions appearing on his crimina history record, the licensed assisted living
facility, adult day care center, child-placing agency, or independent foster home shall provide a copy of
the information obtained from the central registry or the Central Criminal Records Exchange or both to
the applicant.

F E. No volunteer who (i) has been convicted of any barrier crime as defined in 8 19.2-392.02 or
(ii) is the subject of a founded complaint of child abuse or neglect within or outside the Commonwealth
shall be permitted to serve in a licensed child-placing agency or independent foster home. However, the
Board shall adopt regulations that establish a waiver process pursuant to subsection H of § 19.2-392.02
whereby volunteers may apply to volunteer despite convictions of offenses set forth in the definition of
barrier crime in § 19.2-392.02. If a waiver is granted pursuant to such waiver process, the provisions of
subsections | and J of § 19.2-392.02 shall apply. All waiver applications shall be subject to the
provisions of subsection K of § 19.2-392.02. Any person desiring to volunteer at a licensed child-placing
agency or independent foster home shall provide the agency, system, or home with a sworn statement or
affirmation pursuant to subdivision € B 1. Such licensed child-placing agency or independent foster
home shall obtain for any volunteers, within 30 days of commencement of volunteer service, a copy of
(a) the information from the central registry and (b) an original criminal record clearance with respect to
any barrier crime as defined in § 19.2-392.02 or an origina crimina history record from the Central
Crimina Records Exchange. Any person making a materialy false statement regarding the sworn
statement or affirmation provided pursuant to subdivision € B 1 is guilty of a Class 1 misdemeanor. If a

dAdSSOHONH

3S2ras



SB425E 24 of 28

1412
1413
1414
1415
1416
1417
1418
1419
1420
1421
1422
1423
1424
1425
1426
1427
1428
1429
1430
1431
1432
1433
1434
1435
1436
1437
1438
1439
1440
1441
1442
1443
1444
1445
1446
1447
1448
1449
1450
1451
1452
1453
1454
1455
1456
1457
1458
1459
1460
1461
1462
1463
1464
1465
1466
1467
1468
1469
1470
1471
1472
1473

volunteer is denied service because of information from the central registry or convictions appearing on
his criminal history record, such licensed child-placing agency or independent foster home shall provide
a copy of the information obtained from the central registry or the Central Criminal Records Exchange
or both to the volunteer. The provisions of this subsection shall apply only to volunteers who will be
alone with any child in the performance of their duties and shall not apply to a parent-volunteer of a
child attending a licensed child-placing agency or independent foster home, whether or not such
parent-volunteer will be alone with any child in the performance of his duties. A parent-volunteer is
someone supervising, without pay, a group of children that includes the parent-volunteer's own child in a
program that operates no more than four hours per day, provided that the parent-volunteer works under
the direct supervision of a person who has received a clearance pursuant to this section.

G: F. No volunteer shall be permitted to serve in a licensed assisted living facility or licensed adult
day care center without the permission or under the supervision of a person who has received a
clearance pursuant to this section.

H. G. Further dissemination of the background check information is prohibited other than to the
Commissioner's representative or a federal or state authority or court as may be required to comply with
an express requirement of law for such further dissemination.

+ H. Notwithstanding any other provision of law, a licensed adult day care center that provides
services to individuas receiving services under the state plan for medical assistance services or any
waiver thereto may disclose to the Department of Medical Assistance Services (i) whether a crimina
history background check has been completed for an employee in accordance with this section and (ii)
whether such employee is eligible for employment.

& . A licensed assisted living facility shall notify and provide all students a copy of the provisions
of this article prior to or upon enroliment in a certified nurse aide program operated by such assisted
living facility.

K= J. A person who complies in good faith with the provisions of this section shall not be liable for
any civil damages for any act or omission in the performance of duties under this section unless the act
or omission was the result of gross negligence or willful misconduct.

§ 63.2-1721. Background check upon application for licensure as a child-placing agency, etc.;
penalty.

A. Upon application for licensure as a child-placing agency or independent foster home, (i) al
applicants and (ii) agents at the time of application who are or will be involved in the day-to-day
operations of the child-placing agency or independent foster home or who are or will be alone with, in
control of, or supervising one or more of the children shall undergo a background check pursuant to
subsection B. Upon application for licensure as an assisted living facility, al applicants shall undergo a
background check pursuant to subsection B. The Board shall adopt regulations that establish a waiver
process pursuant to subsection H of § 19.2-392.02 whereby such applicants and agents may apply for
employment despite convictions of offenses set forth in the definition of barrier crime in § 19.2-392.02.
If a waiver is granted pursuant to such waiver process, the provisions of subsections | and J of
§ 19.2-392.02 shall apply. All waiver applications shall be subject to the provisions of subsection K of
§ 19.2-392.02. In addition, foster or adoptive parents requesting approval by child-placing agencies shall
undergo background checks pursuant to subsection B prior to their approval.

B. Background checks pursuant to subsection A require:

1. A sworn statement or affirmation disclosing whether the person has a criminal conviction or is the
subject of any pending criminal charges within or outside the Commonwealth and whether or not the
person has been the subject of a founded complaint of child abuse or neglect within or outside the
Commonwealth;

2. A crimina history records check through the Central Criminal Records Exchange pursuant to
§19.2-389; and

3. In the case of child-placing agencies, independent foster homes, or adoptive or foster parents, a
search of the central registry maintained pursuant to § 63.2-1515 for any founded complaint of child
abuse and neglect.

C. The person required to have a background check pursuant to subsection A shal submit the
background check information required in subsection B to the Commissioner's representative prior to
issuance of a license, registration, or approval. The applicant, other than an applicant for licensure as an
assisted living facility or foster or adoptive parents, shall provide an original criminal record clearance
with respect to any barrier crime as defined in § 19.2-392.02 or an original criminal history record from
the Central Criminal Records Exchange. An applicant for licensure as an assisted living facility shall
provide an origina criminal record clearance with respect to any offense set forth in clause (i) of the
definition of barrier crime in § 19.2-392.02 or an original crimina history record from the Central
Criminal Records Exchange. Any person making a materially false statement regarding the sworn
statement or affirmation provided pursuant to subdivision B 1 is guilty of a Class 1 misdemeanor. If any
person specified in subsection A, other than an applicant for licensure as an assisted living facility or
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foster or adoptive parents, required to have a background check (i) has been convicted of any barrier
crime as defined in § 19.2-392.02 or (ii) is the subject of a founded complaint of child abuse or neglect
within or outside the Commonwealth, and such person has not been granted a waiver by the
Commissioner pursuant to § 63.2-1723 or is net subject to an exception in subsection & 5 G; or H (a);
has not been granted a waiver pursuant to subsection A, the Commissioner shall not issue a license to a
child-placing agency or independent foster home or (b) a child-placing agency shall net approve an

or foster home. If any applicant for licensure as an assisted living facility required to have a
background check has been convicted of any offense set forth in clause (i) of the definition of barrier
crime in 8 19.2-392.02 and has not been granted a waiver pursuant to subsection A, the Commissioner
shall not issue a license to an assisted living facility.

D. No person specified in subsection A shall be involved in the day-to-day operations of a licensed
child-placing agency or independent foster home; be alone with, in control of, or supervising one or
more children receiving services from a licensed child-placing agency or independent foster home; or be
permitted to work in a position that involves direct contact with a person receiving services without first
having completed background checks pursuant to subsection B unless such person is directly supervised
by another person for whom a background check has been completed in accordance with the
requirements of this section.

E. Notwithstanding any provision to the contrary contained in this section; a child-placing agency
may approve as an adoptive or foster parent an apphicant who has been convicted of not more than one
misdermeanor offense as set out in §-18:2-57 or any substantially similar offense under the laws of
anecther jurisdiction; neot invelving abuse; neglect; moral turpitude; or a minor provided that 10 years
have elapsed fellowing the conviction:

E Notwithstanding any provision to the contrary contaned i this section, a child-placing agency
mw%ammmmmh@mmq%m@mmmﬁg
and entering a dwelling home or other structure with intent to commit larceny, or any substantialy
WM%%%@M%W%M%M%%W%

Governer or other appropriate autherity; provided that 25 years have dapsed fellowing the eonpvietion:

G- Notwithstanding any provisien to the centrary contained W this section; a ehid-placing ageney

appmveasmadepﬂ%e;te%pMmapphe%eenwe@deﬁanyeﬁmsesq#eﬁthause
qumqmmmwmmmmmwngm%bym
Governor or other appropriate authority; provided that 10 years have elapsed following the conviction; or
m%mmmmmmmww%mwwm
mpesed by the erimingl cowrt () bas completed a substance abuse treatment program; (5 has
completed a drug test administered by a taberatery or medical professional within 90 days prier to beng
approved; and such test returned with a negative result and (v comphies with any other obligations as
detepmmed by the Department.

H. Notwithstanding any provision to the contrary contained in this section; a child-placing agency

appmveasmadepﬂvee#ie&apﬂmappﬂeameenwemdefmyeﬁensesaieﬁhmdause
wqmmqmmm%m%mmw%mwme
Gevernor or ether appropriate autherity; provided that 20 years have elapsed following the eonvietion:

+ If an applicant is denied licensure, registration or approva because of information from the central
registry or convictions appearing on his crimina history record, the Commissioner shall provide a copy
of the information obtained from the central registry or the Central Criminal Records Exchange or both
to the applicant.

3 F. Further dissemination of the background check information is prohibited other than to the
Commissioner's representative or a federal or state authority or court as may be required to comply with
an express requirement of law for such further dissemination.

§ 63.2-1722. Revocation or denial of renewal based on background checks; failure to obtain
background check.

A. The Commissioner may revoke or deny renewa of a license of a child welfare agency, assisted
living facility, or adult day care center and a child-placing agency may revoke the approval of a foster
home if the assisted living facility, adult day care center, child welfare agency, or foster home has
knowledge that a person specified in 8§ 63.2-1720 or 63.2-1721 required to have a background check (i)
has been convicted of any barrier crime as defined in § 19.2-392.02 and has not been granted a waiver
pursuant to subsection H of § 19.2-392.02 or (ii) in the case of a child welfare agency or foster home, is
the subject of a founded complaint of child abuse or neglect within or outside the Commonwealth, and
such person has not been granted a waiver by the Commissioner pursuant to § 63.2-1723 er is net
subject to the exceptions iR subsection B of §-63.2-1720 or subsection E; K G; or H of §63.2-1721 and
the facility, center, or agency refuses to separate such person from employment or service or allows the
household member to continue to reside in the home.

B. Failure to obtain background checks pursuant to 88 63.2-1720 and 63.2-1721 shall be grounds for
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denial, revocation, or termination of a license, registration, or approval or any contract with the
Department or a local department to provide child care services to clients of the Department or local
department. No violation shall occur if the assisted living facility, adult day care center, child-placing
agency, or independent foster home has applied for the background check timely and it has not been
obtained due to administrative delay. The provisions of this section shall be enforced by the Department.

§63.2-1723. Child welfare agencies; criminal conviction and waiver.

A. Any person who seeks to operate or volunteer or work at a child welfare agency and who is
disqualified because of a criminal conviction pursuant to 88 63.2-1720 and 63.2-1721; and has not
received a waiver pursuant to subsection A of § 63.2-1720 or subsection A of § 63.2-1721 may apply in
writing for a waiver from the Commissioner. The Commissioner may grant a waiver if the
Commissioner determines that (i) the person is of good moral character and reputation and (ii) the
waiver would not adversely affect the safety and well-being of children in the person's care. Fhe
Commissioner shall net grant a waiver to any person who has been convicted of any barrier erime as
defined i §-19.2-392.02. The child welfare agency shall notify in writing every parent and guardian of
the children in its care of any waiver granted for its operators, employees, or volunteers.

B. The Board shall adopt regulations to implement the provisions of this section.

§63.2-1726. Background check required; children's residential facilities.

A. As a condition of employment, volunteering, or providing services on a regular basis, every
children's residential facility that is regulated or operated by the Departments of Social Services,
Education, Military Affairs, or Behavioral Health and Developmenta Services shall require any
individual who (i) accepts a position of employment at such a facility, (ii) is employed by such a
facility, (iii) volunteers for such a facility, or (iv) provides contractual services directly to a juvenile for
such a facility to submit to fingerprinting and to provide personal descriptive information, to be
forwarded along with the applicant's fingerprints through the Central Criminal Records Exchange to the
Federa Bureau of Investigation for the purpose of obtaining criminal history record information
regarding such applicant. The children's residential facility shall inform the applicant that he is entitled
to obtain a copy of any background check report and to challenge the accuracy and completeness of any
such report and obtain a prompt resolution before a final determination is made of the applicant's
eligibility to have responsibility for the safety and well-being of children. The applicant shall provide the
children's residential facility with a written statement or affirmation disclosing whether he has ever been
convicted of or is the subject of pending charges for any offense within or outside the Commonwealth.
The results of the criminal history background check must be received prior to permitting an applicant
to work in the children's residentia facility.

The Central Criminal Records Exchange, upon receipt of an individual's record or notification that no
record exists, shal forward it to the state agency which that operates or regulates the children's
residential facility with which the applicant is affiliated. The state agency shall, upon receipt of an
applicant's record lacking disposition data, conduct research in whatever state and local recordkeeping
systems are available in order to obtain complete data. The state agency shall report to the children's
facility whether the applicant is eligible to have responsibility for the safety and well-being of children.
Except as otherwise provided in subsection B, no children's residential facility regulated or operated by
the Departments of Education, Behaviora Heath and Developmental Services, Military Affairs, or
Socia Services shall hire for compensated employment or alow to volunteer or provide contractual
services persons who have been convicted of or are the subject of pending charges for (a) any offense
set forth in clause (i), (ii), (iii), or (v) of the definition of barrier crime in 8§ 19.2-392.02 or (b) any
offense set forth in clause (iv) of the definition of barrier crime in § 19.2-392.02 (1) in the five years
prior to the application date for employment, to be a volunteer, or to provide contractual services or (2)
such person continues on probation or parole or has failed to pay required court costs for such offense
set forth in clause (iv) of the definition of barrier crime in 8§ 19.2-392.02. However, the Board shall
adopt regulations that establish a waiver process pursuant to subsection H of § 19.2-392.02 whereby
persons may apply for employment or to volunteer or provide contractual services despite convictions of
offenses set forth in clauses (i), (ii), (iii), and (iv) in the definition of barrier crime in § 19.2-392.02. If a
waiver is granted pursuant to such waiver process, the provisions of subsections | and J of
§ 19.2-392.02 shall apply. All waiver applications shall be subject to the provisions of subsection K of
§ 19.2-392.02. The provisions of this section also shal apply to residential programs established
pursuant to 8 16.1-309.3 for juvenile offenders cited in a complaint for intake or in a petition before the
court that alleges the juvenile is delinquent or in need of services or supervision and to local secure
detention facilities, provided, however, that the provisions of this section related to local secure detention
facilities shall only apply to an individua who, on or after July 1, 2013, accepts a position of
employment at such local secure detention facility, volunteers at such local secure detention facility on a
regular basis and will be alone with a juvenile in the performance of his duties, or provides contractual
services directly to a juvenile at a local secure detention facility on a regular basis and will be aone
with a juvenile in the performance of his duties. The Central Criminal Records Exchange and the state
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or local agency that regulates or operates the local secure detention facility shall process the criminal
history record information regarding such applicant in accordance with this subsection and subsection B.
B. Netwithstanding the provisions of subsection A; a children's residential foeility may hire for
or for volunteer or contractual service pufpeses persons who have been
convicted of not more than one misdemeanor olfense under 5-182-57 or 18:2-572; or any substantally
similar offense under the laws of another jurisdiction; if 10 years have elapsed following the conviction;
unless the person committed such offense in the scope of his employment, volunteer, or contractual
services:

If the applicant is denied employment or the opportunity to volunteer or provide services at a
children's residential facility because of information appearing on his criminal history record, and the
applicant disputes the information upon which the denial was based, upon written request of the
applicant the state agency shall furnish the applicant the procedures for obtaining his criminal history
record from the Federal Bureau of Investigation. The information provided to the children's residential
facility shall not be disseminated except as provided in this section.

C. Those individuals listed in clauses (i) through (iv) of subsection A also shal authorize the
children's residential facility to obtain a copy of information from the central registry maintained
pursuant to 8 63.2-1515 on any investigation of child abuse or neglect undertaken on him. The applicant
shall provide the children's residential facility with a written statement or affirmation disclosing whether
he has ever been the subject of a founded case of child abuse or neglect within or outside the
Commonwealth. The children's residential facility shall receive the results of the central registry search
prior to permitting an applicant to work. Children's residential facilities regulated or operated by the
Departments of Education; Behaviora Health and Developmental Services; Military Affairs; and Social
Services shall not hire for compensated employment or alow to volunteer or provide contractual
services, persons who have a founded case of child abuse or neglect. Every residential facility for
juveniles which is regulated or operated by the Department of Juvenile Justice shall be authorized to
obtain a copy of the information from the central registry.

D. The Boards of Socia Services, Education; Juvenile Justice; and Behaviora Hedth and
Developmental Services, and the Department of Military Affairs, may adopt regulations to comply with
the provisions of this section. Copies of any information received by a children's residential facility
pursuant to this section shall be available to the agency that regulates or operates such facility but shall
not be disseminated further. The cost of obtaining the criminal history record and the central registry
information shall be borne by the employee or volunteer unless the children's residentia facility, at its
option, decides to pay the cost.

2. That the provisions of the first enactment of this act shall become effective on the earlier of (i)
the first day of the fourth month following natification of the Chairmen of the Senate Committee
on the Judiciary and the House Committee for Courts of Justice by the Superintendent of State
Police that the Department of State Police has implemented the necessary system upgrades as
required by this act or (i) July 1, 2025, except that provisions in 88 63.2-901.1 and 63.2-1721 of
the Code of Virginia, as amended by this act, relating to foster and adoptive parents shall become
effective in due course. The Boards of Behavioral Health and Developmental Services, Education,
Health, and Social Services shall promulgate regulations to implement the provisions of this act by
December 1, 2024, to be effective by the effective date of the first enactment of this act.

3. That any individual with a barrier crime conviction serving in a position pursuant to a current
exception, waiver, or screening process as set out in 88 22.1-289.035, 22.1-289.038, 32.1-126.01,
32.1-162.9:1, 37.2-314, 37.2-408.1, 37.2-416, 37.2-506, 63.2-1720, and 63.2-1726 of the Code of
Virginia, as amended by this act, up until the first date of enactment of this act when the waiver
process becomes effective, shall continue to be subject to such exception, waiver, or screening
process and shall not be terminated upon enactment of this law or required to apply for a barrier
crime conviction waiver so long as he continues to be employed by the same employer. In its
regulations, the Boards of Behavioral Health and Developmental Services, Education, Health, and
Social Services shall specify what occurs in situations when there is a change in ownership of the
employer. In its regulations, the Boards of Behavioral Health and Developmental Services,
Education, Health, and Social Services may require that an individual subject to such waiver,
exception, or screening process shall have one year after the effective date of the first enactment of
this act when the waiver process becomes effective, to file an application for a new waiver
pursuant to the regulations set out by each board and that such individual shall not be terminated
for lacking such waiver while such application is pending.

4. That, upon the effective date of the first enactment of this act when the waiver process becomes
effective, the Departments of Behavioral Health and Developmental Services, Education, Health,
and Social Services shall begin accepting at least some or all applications for waivers as directed
in subsection H of § 19.2-392.02 of the Code of Virginia, as amended by this act, pursuant to the
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regulations set out by the Boards of Behavioral Health and Developmental Services, Education,
Health, and Social Services as directed in § 19.2-392.02 of the Code of Virginia, as amended by
this act. However, if necessary, to prevent overwhelming department resources for receiving
applications and to ensure that applications are answered in a timely manner, in its regulations
each board may set out a phased implementation of such regulations that shall not exceed a period
of two years after the date of enactment of this act before the waiver application process under
each department shall be fully functioning.

5. That the Secretaries of Education, Health and Human Resources, and Labor (the Secretaries)
shall provide recommendations to the Chairmen of the House Committees on Labor and
Commerce, Education, and Health, Welfare and Ingtitutions and the Senate Committees on
Commerce and Labor, Education and Health, and Rehabilitation and Social Services on the
development of a navigation system for assisting applicants in navigating the waiver processes
across each department no later than July 1, 2024. Such recommendations may include a
recommendation for a third party or state agency that may oversee the navigation system, how
such system may function, procurement for the system, the assessment that a navigation system is
unnecessary, and any other information determined by the Secretaries.

6. That the Department of State Police shall implement any necessary enhancements to the
Criminal History and Rap Back Information System, including the ability to add or remove
barrier crime conviction waivers, by the effective date of the first enactment of this act.



